IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION )
NO. 80700 FILED BY THE NATIONAL ) 7 i
FISH AND WILDLIFE FOUNDATION ) 5 —}YA-TK._‘S EXHialTs_j__
ONMAY 10,2011, TO CHANGE THE ) ¥ =
PLACE OF USE OF WATERS OF ) | PATE: I =
WALKER RIVER ) =
o
STATEMENT OF ISSUES -
As ordered by the Office of the Nevada State Engineer at the pre-hearing A

conference for this proceeding, held August 31, 2011, the United States Bureau of Indian

Affairs (BIA) submits this statement of issues.
A. In its July 15, 2011, protest, BIA noted the following issues:

1 - The Application does not comply with NRS 533.345, which requires
every application for a permit to change the place of diversion, manner of
use or place of use of water already appropriated to contain such
information as may be necessary to a full understanding of the proposed
change. The Application does not include any technical information
regarding the administration of the proposed change of use, nor how the
administration of the water rights at the existing point of diversion and
place of use would be different than the administration of the water rights
at the proposed point of diversion and place of use.

2 - The Application does not comply with NRS 533.345, which requires
every application for a permit to change the place and diversion, manner
of use or place of use of water already appropriated to contain such
information as may be necessary for a full understanding of the proposed
change. The Application lacks any precise identification or location of the
groundwater wells referenced in the Application; therefore, it is not

possible to verify whether or how the groundwater rights associated with
the wells will be withdrawn.

3 - The proposed use of water under the Application may conflict with the
[Walker Indian] Reservation Water Rights. The Application bundles in
one package seven different irrigation water rights (with thirteen different
priority years), all of which are junior to the Reservation Water Rights
The Applicant proposes to convey the bundled water through the
Reservation to Walker Lake potentially in conflict with the Reservation




Water Rights. The Application refers to a conveyance agreement with the

Tribe and BIA; no such agreement currently exists although the BIA

anticipates working cooperatively with the Applicant on such an

agreement.

4 - The United States reserves the right to identify additional bases for its

protest and objections to this Application based on the State Engineer’s

review of this Application and any additional information and issues that

may arise during pre-hearing investigations or otherwise, and to

incorporate the objections filed by any other party filing a protest to this

Application.

B. In addition, BIA has identified as another issue the appropriate role of the United
States Board of Water Commissioners, the Water Master, and their legal counsel in this
proceeding, taking into consideration the Walker Decree Court’s Administrative Rules
dated June 3, 1996 (attached), and the Order of the Walker Decree Court dated February
13, 1990 (attached).

The factual and legal issues described above suffice to represent BIA’s statement
of issues at this time. BIA notes, however, that the Desert Research Institute model, on
which the applicant intends to rely, is not yet complete. Therefore, BIA reserves the right
to raise additional issues after BIA has had an opportunity to examine the completed

model and its use in this proceeding. BIA is prepared to brief any and all issues raised in

this proceeding as the Nevada State Engineer deems necessary.




Dated this 18th day of October 2011.

Respectfully submitted,

T,

Chris Watson, Attorney

U.S. Department of the Interior
Office of the Solicitor
Division of Indian Affairs

Mail Stop 6513

1849 C St., NW

Washington, DC 20240

Phone: (202) 208-4335
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ADMINISTRATIVE RULES AND REGULATIONS REGARHING
CHANGE OF POINT OF DIVERSION, MANNER OF USE OR PLACE
OF USE OF WATER OF THE WALKER RIVER AND ITS TRIBUTARIES
AND REGA RDING COMPLIANCE WITH CALIFORNIA FISH AND GAME
CODE SECTION 5937 AND OTHER PROVISIONS OF CALIFORNIA LAW

PREFACE
In applicable part paragraph X of the final decree (the “Walker River Decree”) in United

States of America, Plaintiff v. Walker River Irrigation District et. al,, Defendants, in the United
States District Court for the District of Nevada, Case In Equity, C-125 (the "Walker Rivcr‘
Action”) provides that “parties shall be entitled to change the manner, means, place or purpose
of use or the point of diversion of [waters of the Walker River] or any thereof in the manner
provided by law, 5o far as they may do so without injury to the rights of other parties hereto, as
the same are fixed hereby,”

In applicable part paragraph XIV of the Walker River Decree provides that the Court
retains jurisdiction for regulatory purposes regarding the point of diversion, manner of use and
place of use of waters of the Walker River and its tributaries and that the Court may make such
regulations as to notice and form or substance of any application for change, or modification of
this Decree, or for change of place or manner of use as it may deem necessary.

In applicable part paragraph XV of the Walker River Decree provides that the Water
Master, with apprcwval of the Cout, may make such rules as may be necessary and proper for the

enforcement of the Decree and for carrying out of its purposes and objectives.
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On July 15. 1987, the United States Board of Water Commissioners and the Chief Deputy
Water Commissioner filed & petition in the Walker River Action for an order establishing the
procedure, rules and regulations to be followed with respect to changing the point of diversion,
manhe: of use or place of use of the waters of the Walker River.

The United States and the Walker River Paiute Tribe filed objections to the proposed nﬂc#
and regulations.

On May 17, 1988, the Court in the Walker River Action entered an order provisionally
adopting the propased rules and directing that they be modified in accordance with the Court's
order and ulso clarified. After additional briefing ﬁnd argument the Court in the Walker River
Action entered adilitional orders concemning the proposed rules and regulations on July 7, 1989
and on September 11, 1989,

On April 5, 1994, the United States Board of Water Commissioners filed a petition in the
Walker River Action to amend the rules and regulations to correct certain addresses contained
therein. On May 31, 1994, the Court entered an order approving that petition and amending the
rules and regulaticns accordingly.

On December 22, 1995, the Walker River Irrigation District, the United States of
America, the California State Water Resources Control Board, the State of Nevada, the Walker
River Paiute Tribe and California Trout, Inc. filed a Stipulation for Entry of Order in Subfile No,
C-125-A in the Walker River Action. The Stipulation for Entry of Order settled a Petition filed
by the Walker River Irri gation District on January 9, 1991, related to certain orders issued kby the
California State Water Resources Control Board in 1990 pursuant to California Fish and Game

Code section 5937. The Stipulation for Entry of Order provided for additional amendments to
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the rules and regulations with respect to California Fish and Game Code section 5937 or any
Gt'he’r applicable provision of California law with respect to the waters of the Walker River
adjﬁdicatcd in the Walker River Decreéixwa’iviné water rights established only under the law of
1h¢ State of California. On June 3, 1996, the Court entered a Final Order Pursuant to Stipulation
‘amended the rules and regulations as provided in the Stipulation, |

The rales and regulations set forth herein are in compliance with the Court’s ordets of
May 17, 1988, July 7, 1989, September 11, 1989, May 31, 1994 and June 3, 1996

ARTICLE 1
DEFINITIONS

Section 1.1 Unless the context otherwise requires, as used in these Rules and
Regulations, the following words and phrases shall have the following ﬁeanhngs:

(8) "Agency” or "agencies” shall mean and refer to either br both of the State
Engineer of the State of Nevada or the California State Waier Resources (Control Board as
appropriate, whicl: has the responsibility for adjudicating a specific change application or the
responsibility for determining compliance with California Fish and Game Code §5937 or any
other applicable provision of California law;

(b) "Applicant” shall mean and refer to any person making a cnange application
or seeking to modify, amend, change or establish speciﬁc terms and conditions for compliance
with Califorria Fish and Game Code §5937 or any other applicable provision of California law;

(¢} "Change Application” shall mean and refer to any application filed in
accordance with these Rules and Regulations to change the point of diversicn, manner of use

and/or place of usz of the waters of the Walker River adjudicated in the Walker River Decree.
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(d)  "Compliance App}icaticn" shall mean and refer to any administrative

t proceeding iritiated by the Water Resources Control Board or any application filed in accordance
with these Rules and Regulations to modify, amend, change or establish specific terms and
conditions for coﬁ:pliancc with California Fish and Game Code k§5937 or any other applicable
provision of California law with respect to the waters of the Walker River adjudicated in the
Walker River Decree involving water rights established only under the lawr of the State of
California. | |

| () “Contested Application” shall mean and refer to a change application which
is protested pursuant to the provisions of N.R.S, §533.365 or California Water Code §1704, or
to a compliance application which is opposed as the case may be.

() ‘Intervenor” shall mean and refer to any person who, purstant to Aricle IX
of these Rules and Regulations, is allowed to appear in an agency proceeding by timely
intervention, or afier the time allowed for appearance of right has expired, or who, having not
so appeared in the agency proceeding, is allowed by the court in the Walker River Action,
pursuant 1o Rule 24 of the Federal Rules of Civil Procedure, to appear in a proceeding for
approval or judicial review of an agency decision or report.

() "Order(s)” shall mean and refer to the decision of the Water Resources Control
Board issued in connection with a Compliance Application.

(h)  "Party” shall mean and refer to any person who appears or is allowed to
appear in an agency proceeding orina prooeed;ng for approval or judicial review of an agency

decision or report.
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(iy  “Person” shall mean and refer to a corparation, company, vpminership, firm,
association, society, govermnmental agency, Indian tribe, or any other entity, as well as a natural
person. |

() “Protestant” shall mean and refer to any person who protests a change
épp}icaticm pursuznt to the provisions of N.R.S. §533.365 or California Wate- Code §1704, or
who opposes a compliance application as the case may be. |

| (k) “State Engineer” shall mean and refer to the state engiﬁeex of the State -of
Nevada.

(1) "United States Board of Water Commissioners” shall mean and refer to that
certain six person board appointed pursuant to the orders of the court in the Walker River Action
dated May 12, 197, Jénuary 28, 1938, and June 27, 1940, to act as a water master or board of
commissioners to apportion and distribute the waters of the Walker River, its forks and tributaries
in the State: of Nevada and in the State of California.

(m; “Walker River Action” shall mean and refer to that cettain action entitled
“United States of America, Plaintiff v Walker River Irrigation District, et al., Defendants,” in the
United States District Court for the District of Nevada, In EquityvNo‘ C-125-ECR.

{n) ‘Walker River Decree” shall mean and refer to that certain final decree entered
in the Walker River Action on April 14, 1936, as amended on April 24, 194C.

" (o) "Water Resources Control Board” shall mean and refer to the California State

Water Resources Control Board,
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ARTICLE It
APPLICABILITY

Section 2.1 The Rules and Regulations shall apply to all change applications involving
water rights adjudicated in the WﬁlkerRiv:; Decree, including the rights of th United States of
America held in trust for the benefit of the Walker River Indian Reservasion, with certain
exceptions. These exceptions are set forth in Sections 2.2, 2.3 and 2.4. These Rules and
Regulations shall also apply to all compliance applications.

Section 2.2 These Rules and Regulations do not apply to any change in point or points
of diversion sought to be miade for the Walker River Indian Reservation to a point or points
above the boundaries of the Walker River Indian Reservation. Such changes shall be made in
accordance with the provisions of Paragraph I of the April 24, 1940 Order for Entry of Amended
Final Decrse to Conform to Writ of Mandate, etc,

Section 2.3 These Rules and Regulations do not apply to any change in the point of
diversion and/or place of use 6f water adjudicated to the United States of America for the benefit
of the Walker River Indian Reservation, which change is entirely within the oundaries of the
Walker River Indian Reservation,

Section 2.4 Any change in the point of diversion and/for place of use of storage waters
adjudicated to the ‘Walker River Irrigation District, véhich change is entirely within the boundaries
of the Walker River Irigation District, shall be made pursuant to adopted rules and regulations

of the goverring Lody for said District. This exception shall not apply to any transfer outside

the present toundaries of the Walker River Irrigation District, nor shall this exception apply
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should thers be a change in the authority giveﬁ the Walker River Irrigation District under Nevada
law,
ARTICLE 1
FILING CH ANGE APPLICATIONS AND COMPLIANCE APPLICATIONS

Section 3.1 Applichnts’wiﬂtin the State of Nevada shall file a change application with
‘the State Engineer on such forms and in such manner as required by that office.

‘Section 3.2 Applicants within the State of California shall file a changz application with
the Water Resodrc:es Control Board on such forms and in such manner as required by that office.

Section 3.}  Persons initiating compliance applications shall file such pleadings as
required by the Water Resources Control Board.

Section 3.4 Applicants shall pay such direct costs associated with the processing of the
change application or compliance application, including, notice and attendant publication costs.
In addition applicants for changes or parties initiating compliance applications in California shall
pay such costs as are allowed by the order entered in the Walker River Action appointing the
Water Resources {Control Board as Special Master. -

ARTICLE IV
NOTICE OF CHANGE APPLICATIONS AND COMPLIANCE APPLICATIONS

Section 4.1  Notice of all change applications, whether filed in the S:ate of Nevada or
State of California, and of compliance applications shall be given by the responsible agency as
follows:

(a) Within ninety (90) days after the filing of a completed change

application or compliance application in proper form, the agency shall cause notice thereof to be
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published five times during a period of four consecutive weeks in a newspaper of general
circulation and printed and published in the county where the change is to occur o where
compliance will be required. k

(b)  Inaddition to publication as required in (&) above, the agency shall
cause a notice of the change application or compliance application to be published five times
during a period of four consecutive weeks in newspapers of general circulation and printed and
published in Mor> County, California, Douglas County, Nevada, and Lyon County, Nevada.
Provided, howevet, that publiéation pursuant to (a) above shall satisfy the publication requirement
for one of the counties listed in this subsection (b).

(¢) In addition to publication as required in (a) and (b) above, notice of the
change applicatior or compliance applicatibn shall be given in such manner as may be required
by the law of the state where the change or compliance is to occur. |

{d) Upon the filing of a change application or compliance application, the agency
shall immediately forward a copy thereof to the United States Board of Water Commissioners,
P. 0. Box 853, Yerington, Nevada 89447, to the agency of the other state, to the United States
Attorney for the Dvstrict of Nevada, 100 West Liberty Street, Suite 600, Renc, Nevada, 89501,
to the Walker River Paiute Tribe, Attention§ Tribal Chairperson, P.O. Box 220, Schurz, Nevada,
89427, and to the Nevada Department of Wildlife, 1100 Valley Road, Reno, Nevada, 89512.

Section 4.2  Any person holding a water right adjudicated under the Walker River
Decree may file with the agencies. a written request Staﬁng that said person des.res special nétice
of all change applications or compliance applications filed pursuant to these Rules and

Regulations. The request shall state the post office address of the person and thereafter npon the



-
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filing of a change application or compliance applicatinny the agency shall immediately forward
a copy thereof to said person at that address by United States mail certifiad, return receipt
requested. | |

Section 4.3 The responsible agency shall ensure that each notice of change application
or compliance application shall set fofth:

(a) That the application has been filed;

(b) The date of filing;

(¢) The name and address of the applicant;

(d) The name of the water source that will be affected by the application;

{e) In the case of a change application the location of the existing point of
diversion or place of use and the present manner of use and in the case of a compliance
application the location and name of the dam or other facility affected;

() In th‘ekcase of a change application the location of the new point of ;Iiversion
or place of use and the ne;u manner of use;

(g) The quantity of water involved in the change applicaticn or compliance
application;

(h) The purpose for which the application has been filed; and

(i) Such other information as may be necessary to permit compl:te understanding
of the proposed clange applicaiion or compliance application.

The agency shall ensure that each notice of publication of a change application or
compliance application includes the date of first publication and the date of the last publication.

Section 44 Proof that notice of a change application or compliance application has




been given in accordance with the requirements of this Article shall be filed with the agency of
each state and with the United States Board of Water Commissioners within 30 days after the
final date of publication of the last published notice. | |
ARTICLE v
PROCEEDINGS BEFORE THE AGENCY

Section 5.1 Except as otherwise expressly provided by these Rules and Regulations all
progeedings beforc an agency with respect to change applications and compliance applications
shall be m uccordance with the practice and procedure of that agency. Protests to change
applications may te filed in accordance with the provisions of Nevada Revised “Statutes Seéi ion

§33.365 or California Water Code Section 1704 and opposition to compliance applications may

be filed in accordance with the practice and procedure of the Water Resources Control Board,

Section 5.2 An agency shall prepare a full and complete administrative record of all
proceedings had conceming a change application or compliance application. To the extent
applicable, the adroinistrative record shall include:

(a) A copy of the change application or compliance application;

(b) All pleadings, motions and intermediate rulings;

(c) Evidence received and considered;

(d) Statement of matter officially noted;

(e) Questions and offers of proof, and objections and rulings thereon;
(f) Proposed findings and exceptions; |

(g) Decisions, opinions or report of the agency;

(h) Transcript of oral proceedings.

10
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Section 5.3 A copy of an agency record shall be filed with the agency of the other
state and wit’h the United States Board of Water ',Comnﬁssioners; k

Section 5.4 The United States Board of Water Comtnissioners may participate as a
party in all proceedings concerning a change application or compliance application before an
agency. Within the time provided by an agency, which time shall in no event be less than sixty
(60) days afier the United States Board of Water Commissioners receiQes a copy of a change
app!icaﬁon ot compliance application, the United States Board of Water Commissioners shall
provide the agency with comments and recommendations conceming the change application or
compliance application. | | |

ARTICLE VI
AGENCY DECISION

Section 6.1 The responsible agency shall approve or reject a change application or act
upon a compliance application within one (1) year after the date of initial filing, except that the
decision may be postponed for an additional time period not to exceed two (2) additional years

upon written authorization by the applicant, or in the case of a contested application, where the

applicant, protestant, as well as any intervenor(s) jointly agree to an extension. In the case of

a compliance application, the time for agency action may be extqnded by the responsible agency
for up to two (2) years, if the agency determines that additional time is required to obtain
information needed to act upon the application. Where an action has been filed in any court
which may affect the allocation and distribution of waters of the Walker Rives, the agency may
withhold for good cause shown any pending decision on a change application or compliance

application until such court action is concluded.

11
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Section 6.7 The decision of the State Engineer and the compliance order of the Water
Resources Qc:ntfci Board shall be served by the agency on all parties to the agercy administrative
proceeding, on the United States Board of Water Commissioners and on the agency of the other
state.

Section 6.3 The report of the Water Resources Control Board shall be prepared,
arnounced and filad in the Walker River Action in accordance with the orders entered in the
‘Walker River Action appointing said Board as Special Master, with these Rules and Regulations
and with Rulz 53 of the Federal Rules of Civil Procedure, in that order bf precedence. Inreview
of any repert and recommendation as to a change application or compliance application rendered
by the California State Water Resources Control Board in its capacity as Special Master, the
Court shall not be limited by the “clearly erroneous” standard prescribed by PFed.R.Civ.P.
53(e)(2). The teport shall be served by the agency on all parties to the agency administrative
proceeding, on the United States Board of Water Commissioners and on the agency of the other
state.

Section 6.4 Decisions of the State Engineer and orders and reports of the Water
Resources Control Board shall be subject to the provisions of Article VII and Article VL.

ARTICLE VI |
J UDICIAL REVIEW

Section 7.1 Alfagency decisions, orders or reports shall be submitted 10 the Court in
the Walker River Action. Any party to an agency administrative proceeding snall be entitled to
petition for judicial review thereof in the Walker River Action. Any other entity or individual

nol a party to the agency proceedings may seek judicial review of the agency decision upon a

12
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showing of good cause as to why such entity or individual was not a party to the agency
proceedings. With respect to persons who participated in the agency proceedings, the Court shall
not consider new or different objections or argﬁmams, without a showing cf good canse for
failure of that person to present such objections or arguments in the agency proceeding.

Section 7.%.  Proceedings for approval of modifications of the Walkefr‘Rix}er Decree i
accordance with the d-eciéion or report of the agency regarding change applications, or for judicial
review of any such agency decision or report, may be instituted by the filing of a petiﬁoh in the
Walker River Acrion by any pmty to the agency proceedings or upon petiticn by the agency.
A petition must be filed within 45 days after service of the agency decision or report or, if 2
rehearing is held, within 45 days afier the decision or report thereon. Copies of the petition shall
be served on the responsible agency, all parties to the agency administrative proceeding, on the
United Stares Board of Water Commissioners and on the agency of the other state, the United
States Attorney for the District of Nevada, the Walker River Paiute Tribe and the Nevada
Department of Wildlife.

Section 7.3  The Water Resources Control Board shall file a petition in the Walker
River Action for approval of a compliance order within 35 days of its adoption or, if
reconsideration is 3ranted, within 35 days after an order is issued thereon. Copies of the petition
shall be served on all parties to the proceeding which resulted in the compliance order, the United
States Board of Water Commissioners, the State Engineer, the United States Attorney for the
District of Nevada, the Walker River Paiute Tribe and the Nevada Departinent of Wildlife.

Objections to the petition for approval shall be filed and served within 45 days of service thereof.

13
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Objections shall be served on all parties who were served with the petition for approval of the
compliance order.

Section 7.4 The petition for approval or judicial review shall have the agency decision,
order or report appended to it and generally shall state the grounds for the petition.

Section 7.5  The decision or report of the agency regarding a change application shall
not take effect unless and until the court having jurisdiction over the Walker River Action finally
approves it and enters an order modifying the Walker River Decree accordingly. An order of
the Water Resources Control Board regarding a compliance application shall take effect upon
adoption unless stayed, except that such an order is automatically stayed withcut application for
a stay if the Water Resources Control Board fails to file a petition for its approval within the
time provided in section 7.3. The automatic stay provided for herein shall be deemed lifted upon
the filing of a petition for approval of the order by the Water Resources Control Board and the
actual receipt thereof by the party or patties affected by the order.

Section 7.6  Within 30 days after the service of the petition, or within further time
allowed by the co.t, the agency shall transmit to the court the original or a cettified copy of the
entire record of the proceeding under review. By stipulation of all partizs to the review
proceedings, the “ecord may be shortened. The court may rcqx;ire or parmit subsequent
corrections or additions to the record. |

Section 7.7 If before the date set for hearing, application is made to the court for leave
to present additional evidence, and it is shown to the satisfaction of the coL-rt that additional

evidence is rnaterial and that there was good cause for failure to present it in the proceeding

14
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before the agency, the court may receive additional evidence. The court shall receive such
additional evidenc: in such manner and form as it deems appropriate.

Section 7.%  The review shall be conducted by the court without a jury. In its review,
the court shall corsider the #dminis&ativa record, any additional evidence rece.ved by the court,
written briefs, and, where deerned appmpriate by the court, oral argument. Ir. cases of alleged
irregularities in procedure before the agency, not shown in the record, proof thereon may be
taken in coutt.

Sectiun 7.9 ‘The Court shall conduct a de novo review of all agency decisions regarding
change applications which recommend modification of the Walker River Dectee, irrespective of
whether any party files a formal request for judicial review. Except as set forth in Article VI,
the court may affirm the decision or approve the report of the agency or remand the casé for
further procesdings. The court may reverse or modify the decision if said decision would impair
existing rights under the Walker River Decree, adversely impact some public interest or prejudice
substantial tights of the petitioner. Substantial rights of the petitioner may be prejudiced where
the administrative findings, inferences, andfor conclusions are:

@) Mad_e upon unlawful procedure;
(b} Affected by other error of law;
(c) Erroneous in view of the reliable, probative and substantia. evidence on the
whole record; or
(d) Arbitrary or capricious ot characterized by abuse of discretion or ¢learly

unwarranted exercise of discretion,
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Section 7.10 In reviewing any report of the Water Resources Contro] Board, the court
in the Walker River Action shall nﬁt be limited by the "clearly erroneous” standard prescribed
by Fed.R.Civ.P. 53(e)(2). In the event that no objections are filed to a petition for approval and
judicial review of an agency decision or report, the court in the Walker River Action may, in its
discretion, accept the agency decisicn or teport regarding a change applicaticn without further
proceedings. }

Sectivn 7.51 Except as provided in section 8.2, the scope and stundard of review
govermning a petition for approval of a compliance brd:r shall be determined by the Court on a
case-by-case basis,

| ARTICLE viil
TRIAL DE NOVO IN CERTAIN CASES

Section 8.1 In all review proceedings involving a change application or protest of a
change applicatior. of the United States of America on behalf of the Walker Kiver Paiute Tribe
or of the Walker River Paiute Tribe on its own behalf, the court shall conduct a trial de novo.
The trial shall be to the court without a jury. The evidence before the court shall include the
administrative record prepared and filed in accordance with these Rules and Regulations and any
other relevant evidence offered to and admitted by the court. |

Section 8.7  In a petition for approval of a compliance order involving an objection to
a compliance application of the United States of America on behalf of the Welker River Paiute
Tribe or of the Walker River Paiute Tribe on its own behalf, the Court shall conduct a trial de
novo on the objection of the Tribe or the United States. The trial shall be to rhé Court wizhout‘

a jury. The eviderce before the Court shall include the administrative record prepared and filed
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in accordance with these Rules and Regulations and any other relevant evidence offered to and
admitted by the Court. The scope and standard of review on all matters other than the objection
of the Tribe or th:: United States shall be determined by the Court onla case-by-case basis.
| ARTICLE IX
- INTERVENTION

Section 9.1 In all proceedings before the federal court, whether for :udicial review of
an agency recomraendation or for;mOdiﬁcm’iOnfof the Amended Final Decree, Federal Rule of
Civil Procedure 24 shall apply to all potential intervenors. In exercising its disctetion to permit
permissive interve ition on behalf of one not a party to the agency proceedings, the Court shall
consider whether the potential intervenor has sho#vﬁ good cause for failure to participate in the
agency proceedings.

Section 9.2 Upon timely application anyone shall be permitted to intervene in an
agéncy‘proceeding: (1) when a statute of California, Nevada or the United States confers an
unconditional right to intervene; (2) when the proposed intervenor claims an interest relating fo
the subject of the proceeding and is so situated that the disposition of the proceeding may as a
practical matier impair or impede the proposed intervenor's ability to protect that interest, unless
the‘pmposed intervenor’s interest is adequately represented by existing parties.

Section 9.3  Upon timely application anyone shall be permitted to intervene in an
agency proceeding: (1) wﬁen a statute of California, Nevada, or the United States confers a
conditional right to intervene; (2) when the proposed intervenor's interest and the proceeding have

g question of law or fact in common. In exercising its discretion the agency shall consider
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whether the intervention will unduly delay or prejudice the determination of the rights of the
original parties.

Section 9.4 A person desiring to intervene shall serve a motion to intervene upon all
parties to the agency proceeding. The motion shall state the grounds ther:for and shall be
accompani;sd by it pleading setting forth the position of the proposed intervenor for which

intervention is sor ght.
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DISTRICT OF NEVADA | ! RS |
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UNITED STATES OF AMERICA, | DEPT, USHICE Laiaus Dividin

DERVER Do
Plaintiff,

WALKER RIVER PATUTE TRIBE, §

IN EQUITY NO. C-125
Elaintiff»zntervemr,

v.

WALKER RIVER IRRIGATION DISTRICT, CRDER
a cnrporatlan, et al., :

Defendants.
/

The United States has filed a mamorandum opposing the
legal repx:esentatmon of the Unlted States Board of Water
Commissioners (hereinafter the "Board of Water Commissioners™) by
the same attorney who represents the Walker River Irrigation
District (hereinafter the "District) (document $#118). The United
States requests that Mr. Gordon DePacli be disqualified from

representing the Board of Water Commissioners, since the Board of

Water Commissioners is a c-ourt—appointed bcdy, The Beard of Water,

Commissioners and the Dlstrlct thereafter flled a joint memorandun
concerning ' their legal representatlcn : wherein they oppose

disqualification.
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The United Stated Board of Water Commissioners was
created by court ordér in 1937, kt'o "act as a board to constitute
a water master or board of commissioners to apportion and
distribute the waters' of the Walker River, its forks and
tributaries . ., . . ¥ | United States v. Walker River Irrigation
District, Order entered by Judge Norcross, filed May 12, 1937. The
Board of Water Commissioners was created and is obliged to
administer the waters of the Walker River in accordance with water
rights set forth in the Walker River Decree. The Board functions
in a ministerial, as well as a guasi-~judicial, capacity.

According to the Decree, both the Walker River Irrigation
District and the Tribe own a significant number of water rights on
the Walker River. In addition to owning ;ﬂater zzighté in its own
right, the District is responsible for distributing the waters of
the Walker River to those lands located within the boundaries of |
the District, in accordance with their respective rights. The
District encompasses a large geographical area, -and is governed by
a Board of Directors selected from representatives cf that area.

Historically, there has been significant overlap between
the District and the Board of Water Commissioners. Through the
years, sevgral members of the Board of Water Commissioners also
have been members of the District's Board of Directors, and the two
nrganizations share the same office facilities. In addition, since
1937, several attorneys have acted in a representative capacity to |
both organizations. The Court is ‘aware of the convenience and |

efficiency such an arrangement' has fostered. However, such
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historical practices do not persuade this Court to overlook the

potential for conflict that exists as a result of this dual

representation. |
The Board of Water Commissioners bcc:upies a special

position relative to the District on the one hand, and the United |

. States and the Tribe, on the other. The Board of Water |

Commissioners is mbligated by its order of appointment to oversee
the @istribution of the waters of the Walker River to all who hold
water rights under the Decree, inclnding both the District and the
Tribe, It is understandable that the Tribe, and the United States
acting on its behalf, objects to the Board's continued |
representation by the same attorney who represents its major
competitor for water under the Decree. | |
In United States v. Lewis, 308 F.2d 453, 457 (9th Cir.
1962), 1in reviewing a rﬁling on a motion to disgqualify two court-
appeinted commissioners in an eminent domain case, the Ninth
Circuit stated <that the district court’ must‘ | balanc:e' all
considerations and probabilities when ruling on such a motion. We
adopt this balancing approach in ruling on this motion toj
disqualify. The central issue in this case is whether the dual
represéntation of the District and the Board of Water Commissioners

creates a coﬁflict of interest. At the heart of all conflict of

" interest cases is- whether -there is a "struggle to serve two

masters." See Cuvler v, Sullivan, 446 U.S. 335, 349 (1980},
In anaiyzing whether such a struggle to serve two masters

exists, we are guided by two considerations. First is the duty of

.
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the Board of Water Commissioners, in its capacity as a speéiai
master, to adhere to the Code of Judicial Conduct for United States
Judgyes. Second is an attorney's obligation to abide by the
applicable rules of professiocnal respun&ibilitﬁ ‘
Code of Judicial Conduct

" The Code of Judicial Conduct for United States Judges |
requires that a Jjudge "disgualify himself or herself in a
proceeding in which the judge's impartially might reasonably be

gquestioned.” Code of Judicia

Canon 3.C(1); ee also, 28  U.8.C. §4 455(a} (same standard
applicable to "any justice, judge, or magistrate of the United |
States")., The Code further provides that "[alnyone, whether or not
a lawyer, who is an officer of a judicial system perfoming‘
judicial functions, including an officer such as a . . . special |
master, . . . is a judge for the purpose of this Code. All judges
should comply with this Code except as provided below." ’ Code of |
Judicial Cogg“uct, at I-58. < The court-appointed Board of Water
Commissioners acts as a special master in the Walker Ri'ver Action. |
Clearly, then, the Board of Water Commissioners is bound by the
Code of Judicial Conduct, and is obligated to conduct itself in an
impartial, unbiased manner,

Not only does ocur system of justice seek to prevent |
actual bias, but also "to prevent even ths probability of!
unfairness.” In re Murchison, 349 U.S. 133, 136 (1955). See also |
Iaylor v. Haves, 418 U.S. 488, 501 (1974) ("[T}he inquiry must be |
not only whether there was actual bias on {[the judge's] part, but
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also'whether there was *such a likelihood of bias or an appearance

of bias that the judge was unable to hold the balance between

'v1nd1cat1ng;the interests of the court and the interests of the

accused.'") (guoting Ungar v. Sarafite, 376 U.S. 575, 588 (1964)).

The Code of Judicial Conduct reflects this interest in avoiding the
appearance of impropriety or partiality, and specifically guards
against it bY‘requiring a judicial officer to step down where such
an aépearance is given.

The agency ‘ielatiansnip between attcrney and client
demands that the Board‘s-attorney be viewed as an extension of the
Board‘itself, and therefore subject to the same standards. Mr.
DePaocli's dual repiesentation Creates an impression that the Board
would favor the District over other water rights holders. 1In
addition, that an actnal conflict might arise under the
representation of an attorney less principled than Mr. DePaoli is |
not so far-fetched. The Courtis interest in the administration of
justice, and in preserving public confidence in the integrity of
the judicial system, requires that the Court scrupulously guard its
appointments of both special masters and those ultimately appointed
to act as counsel for ccurtwappeinted‘hoaies. Therefo;e,‘under-the
strictures of the Code of Jndiéial Conduct, Mr. DePaoli is required
to cease his simultaneous representation of both the Walker River
Irrigation District and the Board of Water Commissioners.:

8 R 8 i

Another aspeet of this case is the duty imposed on Mr.

DePaoli under the rules of professional responsibility.
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Local Rule 120-8 for the District of Nevada provides that
the standards of conduct of the members of the bar of the District
of Nevada "shall be those prescribed by the Code of Professional
Responsibility and the Model Rules of Professional Conduct as such
may be adopted from time to time by the Supreme Court of Nevada
except as such may be modified by this court." Nevada Supreme
Court Rule 150 adopts the ABA Model Rules of Professional Conduct
as the ©Nevada Rules of Professional Conduct; which govérn
professional conduct for lawyers practicing in Nevada. Under the

Nevada Rules of Professional Conduct, an attorney is prohibited |

from representing a client if representation of that client would

be adverse to another client, or if representation of that client
would be materially limited by the attorney's responsibility to
another client, to a third person, or by lawyer's own interests.

However, if the lawyer reasonably believes that the representation

would not be adversely affected, and each client consents after

consultation, such representation is permitted. Rule 157, Nevada

Rules of Professional Conduct (1989). See also Rules 156, 158,
159, 166, and 167, Nevada Rules of Professional Conduct (1983%).

Most cases addressing attorney disqualification relate
to rules of professional responsibility governing conflict of
interests, such as Rule 157, cited above. For example, numerous
cases address.issues of multiple representation, where one a’c’cmﬁney

represents two clients whose interests are potentially adverse.

See, 8.9., In re Coordinated Pretrial Preceedings in Petroleun

Broducts Antitrust Litigation, 658 F.2d 1355 (9th Cir. 1981), gert.
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denjed, 455 U.8. 990 (1982). As the'Boardlaf Water Commissioners
and the District point out in their joint brief, however, this is
not a pure pultiple representation case. Mr. DePaoli reﬁresents
only one party to this action, that being the District. The Board
of Water Commissioners is not a party herein. Therefore, the!
Nevada Rules of Professional Conduct do not gﬁéak directly to the
issue at hand. A

| In the event that the Nevada Rules of Professional
Conduct are deemed to control this aisputé, Mr. DzPaoli has guarded
against future conflicts by full disclosure to each client df the
pqtential for those future conflicts to arise, and both the
District and the Board of Water Commissioners have chosen to retain‘
Mr. DePaoli as their counsel. They do not perceive that their dual
represehtation creates any conflict of interest, nor do they feel
that their interests are potentially adverse. The Board of Water
Commissioners and the District also have been made aware of their
attorney's obligation to cease representation of one or both‘of
them in the event that an actual conflict arises in the future.
Having taken these steps to inform his clients about his
relationship with both the Board of Water Commissioners and the
District, Mr. DePacli has acted properly and within the
:equirementg of the Nevada Rules of Professional Conduct.

- However, Mr. DePacli's compliance with the professional
responsibility rules governing'Apotahtial conflict of interest
between two clients does not end the inquiry. Because this is not |

a pure multiple feprasentatian case, the Nevada Rules of

7
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Professional Conduct do not completely dispose of this action. The
conflict 6f iﬁterest rules are designed to safequard the sanctfty
of the attorney/alieht relationship, and to prevent an attorney
from engaging in any activity which might undermine that attorney's
loyalty to the client. A conflict of interest may arise not only
in multiple representation cases, but also in a case such as this,
whexre there is only one party being represented. See, e.q., United
States v. Hearst, 638 F.2d 1190, 1193 (Sth Cir. 1980) (potential
conflict in counsel's book contract concérning Patty Hearst trial),
cert, denied, 451 U.S. 938 (1981). |
This is not a situation where a disgruntled client is
claimihg inadequate representation due to a conflict of interest.
On the contrary, both clients represented by Mr. DePaoli are |
anxious to retain him as their attorhey. The objections to thav
dual representation come from a third party, with whom Mr. 'DaPaali
has no formal relationship, and to whom Mr. DePacli owes no duty |
of loyalty. In the typical case, a third party would have no
étanding to object to an opposing party's choice of counsel.
However, this is not a typical conflict of interest
case, The potential for conflict is present here because MNr.
DePaoli's representation of the Board of Water Commissioners

obligates him to ensure that his client (the Board of Water |

Commissioners) caxrieS'out its mandate under the Decree, i.e., to|

administer and distribute the waters of the Walker River to the
various and potentially adverse holders of those water rights.

Indeed, Mr. DePaoli himself was appointed by the Court for this |

8
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very purpose. Therefore, the Board of Water Commissioners and Mr.
DePacli cwe én equal duty to all those who are adjudged to be
owners of water rights under the Decree. The Board of Water
Commissioners is obligated to function in an impartial manner in
administering its duties under the Decree, and Mr. DePaoli likewise -
is obligated to see that the Decree is enforced impartially. Mr.
DePaoli's simultaneous representation of the District, one of the
largest owners of water rights under the Decree, creates an
appearance of favoritism. Such an appearance cannot be sanctioned
by this Court, which alsc has a duty to ensure that the precepts
of the Decree are enforced even-handedly.

The situation presented in this case is unique. = The
parties have not cited any case where the attorney for a court-
appointed special master also represented a major defendant in
related proceedings, nor has the Court unearthed any such case. |
Although the Nevada Rules of Professional Conduct do not, strictly
speaking, prohibit the dual representation, those governing rules
of profesésional conduct cannot be applied to this case in a vacuum.
In any event, the spirit of those rules must be does not permit the
dual representation. Furthermore, in addition to its obligation
to apply the applicable rules of professional conduct, the Court
also must ensure that the status of the court-appointed Board of
Water Commissioners be untainted by any appearance of impropriety.

All parties have presented thorough briefs regarding this
dual representation issue. fThe Court is cognizant of the many

advantages attendant to having the same attorney represent both the
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District and the Board of Water Commissioners. The Court also is
aware of the need to balance convenience and efficiency on the one
hand, with competing interests in impartiality and avoiding the:
appearance of impropriety. Having conducted a careful review of |
the history of thisg action, and having evaluated £he benefits ang |
disadvantages associated with dual representation,

IT 18, THEREFORE HEREBY ORDERED that it would be |
mappropmate for the same attarney to continue to represent both
the Walker River Irrzgat:xon District and the Board of Water |
Commissioners.

IT IS FURTHER ORDERED that Mr. DePaoli shall have ninety
(90) days within which to make an election regarding his future
representation of either the Board of Water Commissianars or the
Walker River Irrigation District. Mr. DePaoli shall advise the
Court and shall serve all parties with his election within that |
time.

IT IS FURTHER ORDERED THAT Mr. DePaoli shall file with
the Clerk appropriate documents effectuating his election.

DATED: February [ 3 . 1990,

—&, JC

UNITED STATES DISTRICT JUDGE
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IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION )

NO. 80700 FILED BY THE NATIONAL )

FISH AND WILDLIFE FOUNDATION )

ONMAY 10,2011, TO CHANGE THE )

PLACE OF USE OF WATERS OF )

WALKER RIVER )
CERTIFICATE OF SERVICE

Ihereby certify that the foregoing Starement of Issues was served via U.S. Mail on
all individuals identified in the Nevada State Engineer’s August 9, 2011, Notice of Pre-
hearing Conference.

Dated at Washington, DC, this 19th day of October 2011.
Signature: @

Chris Watson, Attorney

U.S. Department of the Interior
Office of the Solicitor

Division of Indian Affairs

Mail Stop 6513

1849 C St., NW

Washington, DC 20240

(202) 208-3401




