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PREFACE

This statement of the Nevada law of water rights was prepared as
part of the revision of “Selected Problems in the Law of Water Rights
in the West,” which wag issued in 1942 as Miscellaneous Publication
418 of the United States Department of Agriculture. The completed
revision will comprise an overall discussion of water-rights law for the
17 Western States. This overall diseussion will be followed by separate
statements for each of the States concerned. If practicable, the separate
for each State is to be issued in advance of publication of the complete
revision.

The study reported here was preparcd by the author under a cooper-
ative arrangement with the Office of the General Counsel of the United
States Department of Agriculture. The State Engineer of Nevada
cooperated with the Department by publishing the separate for his
State,



FOREWORD

The office of the State Engineer is pleased to be able to publish the
“Nevada Law of Water Rights” prepared by Wells A. Hutchins, LL.B,
Production Economics Research Branch, Agricultural Research Serv-
ice, United States Department of Agriculture, in cooperation with the
Office of the General Counsel, United States Department of Agricul-
ture. This statement will be welcomed by attorneys, engineers, and
state and government officials who are concerned with the law of water
rights as applied in Nevada. No comparable works are available for
ready reference. Therefore, Mr. Hutchins’ statement, as set forth
herein, will be of great value. ‘

In 1942 the United States Department of Agrieunlture published
Miscellaneous Publication No. 418, “Selected Problems in the Law of
Water Rights in the West” by Mr. Hutchins. This publication was well
received throughout the West as there had been no study of a similar
nature for many years. Mr. Hutchins is presently revising the publica-
tion in greater detail and the statement on the “Nevada Law of Water
Rights” is a part of his revision. As it is likely to be some time before
the completed revision can be published by the United States Depart-
ment of Agriculture, the Department has offered to make the separate
statements for each of the 17 western states available to the respective
states for printing if they wish to do so. Realizing the importance of
~ making this study as it applies to Nevada immediately available, we

welcome the opportunity to be the first State to take advantage of this
offer.

Mr. Hutchins and the Office of the General Counsel, United States
Department of Agriculture, are to be highly commended for the man-
ner and detail in which this matter is presented.

AL Al

State Engineer of Nevada.
Carson City, Nevada
January, 1955
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THE NEVADA LAW OF WATER RIGHTS

By WeLLs A. Hurcuss, LL.B.
Production Economics Research Branch
Agricultural Research Service
U. 8. Department of Agriculture

STATE WATER POLICY

All of the area within the present State of Nevada except that south
of the 37th parallel was included in the Territory of Utah, which was
established September 9, 1850.! The separate Territory of Nevada was
created March 2, 1861.2

Nevada was admitted to the Union as a State by proclamation of the
President October 31, 1864.

The necessity of practicing irrigation in the production of erops, in
view of the semiarid conditions prevailing in Nevada,* and the vital
importance of water for other purposes as well,® have been recognized
repeatedly by the courts. As a Federal court said:®

The court knows judicially that water in many sections of this great
Western country is its very lifeblood. The evidence shows that it is so0
with respect to the properties here in question, * * »

In an arid region, water is too precious to be wasted,” and ‘it is, and
always has been, against public policy in this state to permit any
waste of water.”® On the other hand, recasonable and economiecal use
of water is the announced policy of the State.” The wants and necessi-
ties of the State could not be served by the principles of the riparian
doctrine, but required the doctrine of prior appropriation for beneficial
use,’'®

The public welfare, say the courts, is very greatly concerned with
“the largest economical use of the waters of the state for agricultural,
mining, power, and other purposes,” and in their conservation for the

10 Stat. L. 458,

212 Sint. I.. 209,

*13 Stat. L. 749. The enabling net was passed March 21, 1864 : 13 Stat. T.. 30.

t Twaddle v, Winters, 29 Nev., 8|R. 116, 8% Pac. 280 (1906). 89 Pae. 289 (1907) ;
Prosole v. Steamboat Canal Co., 37 Nev. 154, 161-162, 140 Paec. 720, 144 Pac. 744
(1914) : In re Humboldt River, 49 Nev. 357, 301-362, 246 Pac. 692 (1926).

*Reno Power, Light and Water Co. v. Public Service Commission, 300 Fed.
645, 652 (D. Nev., 1921) i Adams-MeGill Co. v, Hendriz, 22 Fed. Supp. 789, 701
(D. Nev., 1938).

* Pucite Live Stock Cn. v. Read, 5 Fed. (2d) 466, 468 (C.C.A. 9th, 1925),

" Roeder v, Stein, 23 Nev. 92, 07, 42 Pac. 867 (1895) ; Tonkin v, Winzell, 27
Nerv, 88, 100, 73 Pac. 593 (1903) ; Pacific Live Stock Co. v. Read, 5 Fed. (2d)
460, 468 (C.C.A. 9th, 1925).

*Reno Porer, Light and Water Co. v. Public Scrvice Commission, 300 Fed.
645, 652 (D. Nev., 1921). :

*Kent v. Smith, 62 Nev. 30, 39, 140 Pac. (2d) 357 {1043).

Jones v. Adam=s, 19 Nev. 78, R4-N8, 6 Dne. 442 (1885) : Nliss v. Greyson, 24
Nev. 422, 4508, 56 Pne. 231 ( 1809) ; Twwaddle v. Winters, 29 Nev. 88, 106-107, 85
Pae. 280 (1908), 89 Paec, 259 (1907). In the cnse last cited the court sakd, at
29 Nev. 106, that irrigation agriculture in the State would be strangled by the
enforcewent of the riparian prineiple,
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purpose of bringing the largest possible area of land under cultivation;
the policy of the State being to promote such development to the high-
est degree.'t The State is interested likewise in having righis to the
use of the waters of the public streams determined without great delay

and expense,'? and in the regulation and protection of such determined

rights.’®* The water of the State has been said to be the property of the

State'* or of the public.’® Aside from the protection of any proprietary

interest that the State might have in the waters of the public streams,

the State and Federal courts are agreed that the regulation of such

waters is clearly within the lawful exercise of the police power of the
State.'® This regulation includes the appropriation, ascertainment, and

protection of appropriative rights, and the distribution of water to

those entitled to receive it. T'o accomplish its purposes, the State has a

right to exercise a superintending control over entire stream systems,

A Federal court stated that:**

The idea that the individual has a vested right to enjoy the use of
running water without public regulation or control is subversive of the
sovereignty of the state. The stute cannot divest itself of, or surrender,
grant, or bargain away, this authority, * * *

The Supreme Court of Nevada, in 1903, stated that: “The conserva-
tion of the waters in this state is the order of the day, and will increase
the population and wealth, and is for the public good.”'® However, the
court cautioned that while this objective should be encouraged by all
legitimate means, it must not be pushed to the extent of depriving one
of water already acquired by prior appropriation to a beneficial use;
that prior appropriators down the stream could not be deprived of
their equities and vested rights simply because the water could be put
to a better over-all use if allowed to be taken by junior appropriators
upstream,

WATERCOURSES
Characteristics of Watercourse

The Nevada Supreme Court held in one of the early water-right
cases that in order to maintain the right of use of a watercourse, it
must be made to appear that the water usually flows in a certain
direction and by a regular channel, with banks or sides.® The fact
that the source of supply at certain seasons of the year is from snows

* Ormady County v. Kearney, 37 Nev. 314, 336-337, 387-338, 142 Pac. 803.
(1914) ; In re¢ Humboldt River, 49 Nev. 357, 361-362, 248 Pac. 602 (1926).

2 Carpenter v. Sixth Judicial District Court, 590 Nev. 42, 54, 84 Pac. (2d)
489 (1938).

* Humboldt Land and Cattle Co. v. Allen, 14 Fed. (2d) 650, 653 (D. Nev.,
1928).

*In re Munse Spring end Its Tributaries, 60 Nev. 280, 287, 108 Pac. (2d) 311
(1940).

'* Nev. Comp. Laws 1920, sec. 7890. See Bergman v. Kcarney, 241 Fed. 884,
893 (1) Nev., 1917). ' .

 Ormshy County v. Kearney, 37 Nev. 314, 336-337, 337-328, 142 Inc. 803
(1914) ; Humboldt Land and Catile Co. v. Allen, 14 Fed. (2d) 650, 653 (D.
Nev., 192G) ; Humboldt Lavelack Irr. Light & Power Co. v. Suith, 23 Fed.
Supp. §71, 573 (D. Nev., 1838). ,

¥ Bergman v. Kearney, 241 Fed. 884, 803 (D. Nev., 1017).

® Tonkin v, Winzell, 2T Nev, 88, 99, 100, 73 Pac. 593 (1003),

* Barnes v. Sabron, 10 Nev. 217, 236-239 (1875).
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on the mountains above the valley, and from springs having their rise
and flow along the banks and bed of the stream, gives to the stream
the eharacter of a natuneal watercourse. It is not necessiary that the
stream flow continually; it may be dry at times, but it must have a
well-defined and substantial existence. .

Continuity of a watercourse in legal contemplation is not broken by
the fact that at certain places and at certain seasons the waters dis-
appear in the bed of the channel and reappear downstream.? The fact
that streams spread over ponds, swamps, and level places, again run-
ning into channels from which the waters have been diverted, does
not prevent them from being held by right of prior appropriation as
securely as if they had followed narrow courses all the way.!

A Federal court also has held that a break in the continuity of a
channel does not affect the continuity of the stream in legal contempla-
tion, provided the evidence shows that the stream in the upper channel
naturally is the source of the water in the lower channel.?? In this case
a stream entered an area of meadowlands, across which the waters
flowed in a number of broken or partial channels, which generally
followed a definite course through low depressions until they united
‘in & natural channel that left the meadow. It was admitted that the
source of water in the lower channel was the stream flowing in the
upper channel. Ience an appropriator of water on the lower channel
was entitled to restrain a diversion from the upper channel that inter-
fered with his own use of the water.

The channel of a watercourse that has been in existence for more
than 60 years, throughout which period claimants of rights to the use
of the stream acquiesced in the situation, is to he considered the legal
channel of the watercourse regardless of the fact that another channel
may have been utilized at some time in the distant past.?®

Establishment of the Appropriation Doctrine

Irrigation in Nevada began about 1849, as an ineident to the ecarly
development of mining. It remained supplementary to the mining
industry until about 1860,

As noted above, most of the area of the present State was a part of
the Territory of Utah from September 1850 to the establishment of
the Territory of Nevada in March 1861. '

® Barnes v. Sabron, 10 Nev. 217, 236-239 (1875).

M Tonkin v. Winzell, 27 Nev. 88, 99. 73 Pac. 593 ( 1903).

2 Anderson Land & Stock Co. v. McConnell, 188 Fed. 818, 829-831 (D. Nev.,
1010). The court referred to the decision of the Nevada Supreme Court in
Strait v. Brown, 16 Nev. 317 ( 1881), in which the waters of springs had left
their natural channel and flowed underground for a distance of one-half mile
into a creek, an appropriation from the creek being protected ns agninst a
diversion from the springs on the ground that even in the absence of a definite
surface channel the continuity of the stream was established hy reason of the
“fact that the springs were the definite source of supply. The Federnl court
stated, at 188 Fed. 831 “Whether, therefore, we conslder Bight Mile creck and
Eight Mile slough a continnons stream in visible fact, or declde its continuity
on the ground adopted in Strait v. Brown, it appears safficiently clear that an
approprintor from REight Mile slough may restrain o diversion from Eight
Mile creck.”

®In re Baszett Creck and Iis Tributarics, G2 Nev. 461, 465-467, 155 I'ac.
(2d) 324 (1945),
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LEGISLATION

The first legislative assembly of the Territory of Utah passed an act
giving the county courts control of all water privileges not previously
granted by the legislature, and authorized them to exereise such powers
as in their judgment should subserve the interests of the settlements in
the distribution of water.?¢ This act remained in force throughout the
existence of Nevada as a part of the Territory of Utah.

For several years after the organization of the Territory of Nevada,
there were no statutory laws concerning water rights, although there
were references in several laws to irrigation.” It was not until after
the formation of the State government that there was any general
legislation on the subject of irrigation water rights.

The State legislation provided that any person desiring to construct
or maintain any ditch or flume should make a certificate, describing
the ditch, before some officer competent to take acknowledgment of
deeds, and have it recorded in the county.*® The act was made to apply
to persons who had previously construeted and then were maintaining
works, the rights and privileges of the act to inure to such persons
upon the filing of their certificates; it being provided that the act
should not be construed to interfere with any prior or existing claim
or right. An act passed in 1889 and repealed four years later provided
for the distribution of water under court decrces by water commis-
sioners, for the filing of statements of existing claims with the county
recorders, for the issuance of water-right certificates by the courts, and
for determinations by the courts of priorities of rights to the use of
water.*” In 1899 provision was made for appropriating water solely
upon application to the county commissioners and county surveyors
in counties electing to follow the procedure.?®* The office of State Engl-
neer was created in 1903,%® but the State Engineer was not vested with
jurisdiction over the acquirement of water rights until 1905.2¢ The
latest reenactment of the present “water code” was in 1913.%

COURT DECISIONS

It was the opinion of the Supreme Court of Nevada, as expressed
in a decision rendered in 1875, that there was then no statute of the
State that recognized the right of prior appropriation of water for
purposes of irrigation, and that the legislation of 1866 was not appli-
cable to the case.?? In 1914 the court said that the greater portion of

* Laws Terr, Utah, “An act in relation to the judlieiary,” sec. 39, approved
February 4, 1852, ' ‘

# Certain parties were given the right to improve West Walker River, hut
not to interfere with taking of the water by others for irrigation and other
purposes (Nev. Laws 1864, ch. XXXI): and pollution of streams to the detri-
ment of drinking and irrigntion purposes was forbidden (Laws 18G4-1865,
ch, Q).

* Nev. Laws 1868, ch. C. :

¥ Nev. T.awsg 1889, ch. CXIII, repealed by Laws 1863, ch. CXXVIL

# Nev. Laws 1899, ch. XCVII,

® Nev. Laws 1903, ch. IV. .

* Nev. Laws 1905, ch. XLVI. ) .

" Nev. Laws 1913, ch. 140. This law appears in Nev, Comp. Faws 1929, sec.
7890 and following, '

* Rarnes v. Sabron, 10 Nev, 217, 232 (1875).
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the water rights upon the streams of the State had been acquired
before any statute had been passed preseribing a method of appropria-
tion, and that such rights had heen recognized uniformly by the courts
as vested under the common law of the State.3*

The supreme court recognized and applied the doetrine of appro-
priation in its first reported decision in a controversy over water
rights, where the parties relied solely on prior actual appropriation
of the water.’* During the two following decades the rule of priority
of appropriation was consistently recognized and applied where the
parties based their rights upon appropriation and not upon “an owner-
ship in the soil.”®s And beginning in 1885, as noted below, the appro-
priation doctrine has been recognized exclusively with reference to
rights to the use of surface streams regardless of claims of riparian
rights incident to land ownership. The court said in 1940:%

. S‘tl) \Ze find the doctrine of appropriation the settled law of this state.

The Riparian Doctrine

The applicability of the riparian doctrine to the use of water under
some circumstances was recognized in several decisions rendered by the
Nevada Supreme Court prior to 1885. The riparian rule was repudi-
ated in that year and has been completely superseded by the doectrine
of prior appropriation.

EARLY RECOGNITION

The supreme court, in its first reported decision on water-right law,
followed the “doctrine * * * 1yell settled in California” that as
between persons claiming rights to the use of water, merely by the
appropriation of the water, the one “has the best right who is the first
in time.”?" The court discussed the rights of a riparian proprietor, but
specifically withheld comment as to what it might have held if the
plaintiff had relied upon his rights as a riparian proprietor rather than
43 an actual appropriator. References to the riparian doctrine were
made by the court in two later cases in which there was no occasion to
apply that doctrine.?®

The Nevada Supreme Court held in Vansickle v. Haines, in 1872,2°
that the common law was the law of Nevada and must prevail in all

2 Ormsby County v, Kearney, 37 Nev. 314, 352. 142 Pac. 803 (1914).

M Lobdell v. Simpson, 2 Nev. 274, 278-279 (1866).

8 Ophir Silver Min. Co. v. Crrpenter, 4 Nev, 534, 543-544 (1869) ; Covington
v. Becker, 5 Nev. 281, 282-.983 (1869) ; Proctor v. Jennings, 6 Nev. 83, 87
(1870) ; Barnes v. Sabron, 10 Nev. 217, 233 (1875).

"Iﬂgzg Manse Spring and Its Tridularies, 60 Nev. 280, 286, 108 Pac. (2d)
311 (1940).

¥ Lobdell v, 8impson, 2 Ney. 274, 277, 278 (1806).

®1In Ophir Silver Min. Co. v. Carpenter, 4 Nev. 534, 543 (1860). the court
stated that where the right to the use of running water is based upon appro-
priation and not upon an ownership in the soil, it 1s the generally recognized
rule in Nevada that priority of appropriation gives the superior right, In
Covington v. Becker, 5 Nev, 281, 282-283 (18G9), the parties had agreed that
the only title to the lands of plaintiffs and defendants was a possessory one,
the fee being in the Federal government; hence there could be no basis for a
claim of riparian rights in the case.

® Vansickle v, Haines, 7 Nev. 249, 258, 257, 260-261, 205, 285 (1872).
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cases where the right to water was based upon absolute ownership
of the soil; that running water was primarily an incident to or part
of the soil over which it naturally flowed; that the right of the riparian
proprietor was a right incident to his ownership of the land to have
the water flow in its natural course and condition, subject only to
certain uses by other riparian proprietors; and that a patent from the
United States issued prior to the passage of the Act of 18664 conveyed
to the patentee not only the land, but the stream naturally flowing
through it. The court admitted that doubtless all patents issued, or
titles acquired from the United States, since July 1866 were obtained
subject to rights existing at that time. In the same year in which
Vansickle v. Haines was decided, a Federal court applied the riparian
doctrine as between two patentees of land whose patents had been
issued before the passage of the Act of 1866.4

The existence of the riparian doectrine was recognized in subsequent
decisions of the Nevada Supreme Court.* The appropriation doctrine
was applied as between the parties in another case in which it was
said that the facts did not call in question the correctness of the deci-
sion in Vansickle v. Haines, title to the land in the instant case having
been obtained prior to the Congressional acts referred to.** Decrees of
riparian rights were issued in various suits, which became res judicata
of the subject matter of the suits as between the parties and their suec-
cessors in interest.

REPUDIATION

The Nevada Supreme Couirt in 1885, in the case of Jones v. Adams,*
reversed its stand with respeet to riparian rights. The conrt econcluded
in Jones v. Adams that the riparian doctrine as applied in the Pacifie
Coast States and Territories did not serve the wants and necessities of
the people for either mining or agriculture, and that in consequence
the doctrine of prior appropriation had been universally applied. It
was the court’s opinion that the ninth scction of the Act of 1866 was
not intended to introduce any new system, or to evinee any new or
different policy on the part of the Federal Government, but that “it
recognized, sanctioned, protected and confirmed the system already
established by the customs, laws and decisions of courts, and provided

14 Stat. L. 253, sec. 9, TJ. 8. Rev. Stats., sec. 2339 (.July 26, 1866) ; amended
16 Stat. L. 218, U. S. Rev. Stats., sec. 2340 (July 9, 1870).

@ Union Mill & Min. Co. v. Ferris, 2 Sawy. 176, 24 Fed. Cas. 594, 597508,
601-602 (D. Nev., 1872).

“ ;)auon v. Bowker, 8 Nev. 190, 201 (1873) ; Lake v. Tolles, 8 Nev. 283, 201
(1873).

“ Barnes v. Sabron, 10 Nev. 217, 233 (1875).

“ Union Mill & AMin. Co. v. Danaherg, 81 Fed. 73, 116 (D. Nev.. 1897). The
court said, at 81 Fed. 120, that: “This court must follow its former decrees, in
so far as they were hased on riparian proprietorship.”

“Jones v. Adams, 19 Nev. 78, 84-88, G Pac. 442 (1885). Plaintiff and defend-
ant both owned Iands contiguous to Sierra Creek, plaintiff's title having been
acquired in 18G5, In the decree. plaintiff was awarded the first right by prior
appropriation to seven-tenths of the water of the creek, and defendant was
awarded three-tenths. On the appenl, plaintiff (appellant) claimed that the
doctrine of appropriation had no application to a ease in which the parties, or
either of them, had procured land title fromn the United States prior to the
Act of July 26, 1860, and that the case should have been determined upon
the principles of the common-law doctrine of riparinn rights,
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for its continuance.” (19 Nev. at 86.) Hence, although plaintiff had
acquired title to land on both sides of the watercourse in question in
1865, the case was not determined upon the principles of the enmmon-
law doctrine of riparian rights. 'I'he doctrine of appropriation, it was
held, was properly applied regardless of whether title to the land had
been acquired from the United States prior to or after the passage of
the Act of 1866. In rendering this decision, the court specifically over-
ruled Vansickle v. Haines,*® insofar as that decision was in conflict
with the views expressed in the instant case.

Several years after the rendering of the decision in Jones v. Adams,
the supreme court had occasion to approve its overruling of Vansickle
v. Haines.*” It was stated that the intention of the legislature, in pro-
viding that the common law of Iingland should be the rule of decision
in the courts of the State, was to adopt only so much of the common
law as was applicable to the conditions of the State. The applicability
of the common law to the physical characteristics of the State should
be considered. Its inapplicability to the Pacific States applied forcibly
in Nevada. It was further stated (at 20 Nev., 282) that;:

Our conclusion is that the common-law doctrine of riparian rights is
unsuited to the condition of our state, and that this case should have been

determined by the application of the principles of prior appropriation.
s & » ‘ :

The unsuitability of the riparian doctrine to conditions prevailing
in Nevada was stressed in a later case in which defendants unsuccess-
fully claimed rights as riparian proprietors under patents of land

issued prior to 1866, the court saying that:*
Irrigation is the life of our important and incrensing agricultural interests,
which would be strangled by the enforcement of the riparian principle.

The repudiation of the riparian principle has been reiterated in a
number of other decisions of both State and Federal courts.*® Toward
the close of the nineteenth century, the supreme court said that the
doctrine of riparian rights had been entirely swept away because of
the conditions of the State, and a rule suited to the requirements of

# Vansickle v, Haines, T Nev. 249 (1872).

Y Reno Smelting, Mill. and Reduction Works v. Stevenson, 20 Nev. 269, 275-
276, 280, 282, 21 Pac. 317 (188Y). In Jerrett v. Mahan, 20 Nev. 89, 08, 17 DPac.
12 (1888), the court had said that the case of Jones v. Adams spoke for itself
and that in the instant case no question of the rights of riparian proprietors
was raised.

® Twaddle v. Winters, 29 Nev. 88, 105-107, 85 Pac, 280 (19806), B9 Pac. 289
(1907). The quoted statement is at 29 Nev. 108.

® Walsh v. Wallace, 26 Nev. 209, 327, 67 Pac. 914 (1902) ; Anderson v. Bass-
man, 140 Fed. 14, 21-22 (N.D. Calif,, 19058) ; Anderson Land & Stock Co. v.
McConnell, 188 Fed. 818, 822 (D. Nev., 1010) ; In re Humboldt River, 49 Nev.
357, 361-362, 246 Pac. 602 (1926) : United States v. Walker River Irr. Dist., 11
Fed. Supp. 158, 165 (D. Nev.. 1935) ; In re Manse Spring and Its Tributaries,
60 Nev. 280, 286, 108 Pac. (2d) 311 (1940). In Ronnow v. Delmue, 23 Nev. 20,
34, 41 Pnc. 1074 (1895), it was held that one who was not a prior nppropriator
on a stream hnd no more right to interfere with the stream upon his own land
than he had upon any other land. The court stated, in Steptoe Live Stock Co.
v. Gulley. 53 Nev. 163, 171-172, 295 Pac. 772 (1031), that while it had been held
in Vansickle v. Fainea that the doctrine of riparian rights prevailed, that rule
never was fully accepted and was finally unequivocally overruled In Reno
ﬁn&gg;”g' Mill. and Reduction Works v. S8tevenson, 20 Nev. 209, 21 Pac. 317

2
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the State adopted to the complete exclusion of the riparian doctrine.’
It was stated further that:

It I8 now the settled doelrine of this sinfe (hat n person ean acgqitire the
right to use the waters flowlng in a stream, for the purpese of irrigation,
by appropriation as against riparian proprietors or other persoms, the
priority of rights of various claimants to the use thereof to be determined
by the priority of time in making the various appropriations, * * =

Appropriation of Water
'WATERS SUBJECT TO APPROPRIATION

The water-rights statute of Nevada provides that:®

The water of all sources of water supply within the boundaries of the
state, whether above or beneath the surface of the ground, belongs to the
publie.

Subject to existing rights, all such water majr be appropriated for bene-
ficial use as provided in this act and not otherwise.

WHO MAY APPROPRIATE WATER

The water-rights statute authorizes the making of appropriations of
water by any corporation authorized to do business in the State, or
any person, or any citizen of the United States or any person who has
legally declared his intention to become such, over the age of 21 years.®2
“Person” for the purposes of the act includes a corporation, an asso-
ciation, the United States, and the State of Nevada, as well as a natural
person.’? '

Indian.

In an early case the supreme court recognized the right of an Indian
to appropriate water on the public lands of the United Stateq a'nd to
maintain an action for the diversion of that water against his inter-
ests, %4 :

Commercial Companies,

The statute governing the appropriation of water recognizes appro-
priations by commercial water companies for transmission to lands of
persons for compensation in a proviso, inserted in a section concerning
the appurtenance of water to the place of use, to the effect that the
provisions of the section should not apply to cases of companies which
had appropriated water for diversion and transmission to the lands
of private persons at an annual charge.®

The foregoing section was referred to, but was not construed, by the
supreme court in a case concerning the status of commercial companies
and consumers, inasmuch as the rights therein involved had been
acquired prior to the passage of the statute.’ However, the supreme
court held that a company owning a distribution system and diverting
water solely for the purpose of compensation through sale of the water
to others who would actually apply it to the soil, could acquire no right

® Blise v. Grayson, 24 Nev. 422, 456, 58 Dac. 231 (1899).

*. Nev. Comp. Laws 1929, secs. 7890 and T891.

* Nev. Comp, Laws 1929, sec. 7944,

8 Nev, Comp. Laws 1929, see, 7032,

S Lobdell v. Hall, 3 Nev. 507 {18GR),

“ Nev, Comp. Laws 1929, see. 7501,

% Prosole v, Steamboat Canal Company, 37 Nev. 154, 158-162, 140 Pac. 720,
144 Pac. 744 (1914).
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to the water except the right to dispose of its use, and in making the
appropriation was only the agent of the water users who actually
would apply the water to beneficial use. The court concluded (at 37
Nev. 162) that:

Hence it follows, as it has been reasoned out by many courts of last
resort in able and well-considered opinions, that he who applies the water
to the soil, for a beneficinl purpose, is in fact the actual appropriator,
although the application may be made through the agency of nnother,
who by and through his own means and [nstrumentalities diverts the
water, in the first instance, from its natural course.

. A Federal court, however, in a case involving valuation of properties
for rate-making purposes, believed that the legistature had authorized
the appropriation of water for distribution and sale, and that the
theory that the right vests exclusively in the customer is illogical under
a statute deelaring that his use of the water is not appurtenant to the
land on which he uses it.*” The court said that by diverting the water
of a stream and applying it to a beneficial use a water company
acquired a right prior to rights acquired by subsequent diversions. A
customer of the company was entitled not only to water service, but
to an interest in the company’s priority proportionate to the quantity
of water beneficially used by him, and to priority over other customers
later in line. The rights of the consumers as against the company,
however, did not extinguish such rights as the company had acquired
for the beneficial purpose of supplying their needs. It was held, conse-
quently, that the reasonable value of the water right, insofar as it
was used and useful in supplying the eustomers of the company, was a
part of the total value on which the company was entitled to a fair
return.

United States.

The water-rights statute accords the same privileges to the United
States as to any other public or private entity in making an appropria-
tion of water, as indicated above, Compliance of the Federal Govern-
ment with the laws of the State in the acquirement of water rights
has been noted in several cases.5®

The Federal Circuit Court of Appeals of the Ninth Circuit held that
in the establishment of the Walker River Indian Reservation there
was an implied reservation of water to the extent reasonably necessary
to supply the needs of the Indians, even though there was no agree-
ment or treaty with the Indians in conneetion therewith, the Indians
being at that time at war with the whites,®®

RELATION OF LAND TO APPROPRIATION OF WATER
Public Domain.

Purpose of Act of 1866.—The early view taken by the eourts of
Nevada was that the Act of 1866 indicated the grant of a new right,
rather than the confirmation of an existing one.®® The aet was con-

¥ Reno Power, Light & Water Co. v. Public Service Commission, 300 Fed.
645, G48-050 (D. Nev., 1921).

8 Bergman v, Kearney, 241 TFed. 884, 802 (D. Nev., 1017) ; United Rtates v.
5{;{11411»344813 Lovclock Irr. Light & Power Co., 97 Fed. (2d) 28, 4245 (C.C.A.

® United States v. Walker River Irr. Dist., 104 Fed. (2d) 334, 335-336, 339-
340 (C.C.A. 9th, 1939).

“Iobart v. Ford, ¢ Nev. 77, 80-81 (1870).
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sidered to be prospective in its operation, and hence not to be so
construed as to divest a part of an estate granted before its passage.®

Several decisions were rendered by the United Slales Supreme
Court, after the dates of the cases cited in the immediately preceding
paragraph, in which the purpose of the Act of 1866 was considered
and construed. The Supreme Court held that persons who had con-
structed canals and developed water on the public domain had rights
which the Government, by its conduet, had recognized and encouraged
and was bound to protect, prior to the passage of the Act of 1866, and
that section 9 of that act “was rather a voluntary recognition of a pre-
existing right of possession, constituting a valid claim to its continued
use, than the establishment of a new one.”®? Following that interpreta-
tion of the Congressional act by the highest court, the Nevada Supreme
Court reversed its stand and adopted the view that the legislation did
not introduce any new system but simply confirmed the system already
established by local authority and provided for its continuance.®

A Federal court held in 1939 that while the Act of 1866 was no more
than a formal confirmation of local law and usage which theretofore
had met with silent acquiescence on the part of the National Govern-
ment, nevertheless it did not follow that the Government could not,
independently of the formalities of an actual appropriation, reserve
the waters of nonnavigable streams on the public domain if nceded for
governmental purposes.®* In this case it was held that water had been
impliedly reserved for the use of Indians on an Indian reservation at
the time the reservation was established. '

Appropriations of water on the public domain.—The Nevada
Supreme Court in one of its earliest water-right cases held that where
conflicting claimants to water rights held only possessory title to publie
lands, the law of prior appropriation would be applied regardiess of
a claim of riparian rights by one of the parties.’ Following the repu-
diation of the doctrine of riparian rights, as noted above, riparian
claims have been rejected regardless of the date of acquisition of
patent to land. The courts have consistently recognized appropriations
of water on the public domain.%®

In a case decided in 1877, the United States Supreme Court affirmed
a decree dismissing a bill in a suit brought to enjoin the collection of
a tax imposed by the State of Nevada upon the property of a mining

o Union Mill & Min. Co. v. Ferris, 2 Sawy. 176, 24 Fed. Cas. 794, 597 (D.
Nev., 1872) ; Vansickle v. Hainer. T Nev. 249, 280 (1872). In both cases riparian
rights were held to attach to Iands passing to private ownership prior to the
passage of the act. This principle has been repudiated, as noted above under
“The riparian doctrine,” p. 6.

* Broder v. Water Co., 101 U. S. 274, 276 (1879). The Court cited and relied
upon its own recent decisions in Afchison v. Peterson, 87 U. 8. 507 (1874);
Basey v. Gallagher, 87 U, 8. 670 (1875) ;: Forbes v. Gracey, 94 U, 8. 762 (1877) ;
Jennison v. Kirk, 08 1. 8. 453 (1879).

“Jones v. Adams, 19 Nev. 78, 80, 6 Pnc. 442 (1885). This was reiterated in
Twaddle v. Winters, 20 Nev, 88, 105-106, 85 Pac. 280 (1006), 89 I’ac. 289 (1907).

® United States v. Walker River Irr. Dist., 104 Fed. (2d) 334, 336-337, 339~
340 (C.C.A. 9th, 1939),

“ Covinglon v, Becker, 5 Nev. 281, 282-283 (1869). :

® Sec Silver Peak Mines v. Valealde, 79 Fed. 880, 888, 890 (D). Nev., 1807) ;
Doherty v. Prait, 34 Nev., 343, 349, 124 Pac. 574 (1912); Pacific Live Stock
Co. v. Read, 5 Fed. (2d) 466, 468 (C.C.A. Oth, 1925) ; Adams-McGill Co. v.
Hendriz, 22 Fed. Supp. 789, 791 (D. Nev., 1938).
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company, where title to the land from which the mineral was taken
was in the United States.” The Court stated that the United States
had recognized the possessory rights of miners as ascertained among
themselves by the rules that had become the laws of mining distriets
regarding mining claims; that in doing this the Government had not
parted with title to the land; that elaims might be conveyed from one
claimant to another without infringing the title of the United States;
and that therefore there was no reason why such claims should not
be made subject to a lien for taxes.

Waters developed on public land with consent of the United States
were differentiated by the Nevada Supreme Court from waters running
in streams on the public domain.®® Such waters, having been produced
by the capital, labor, and enterprise of those developing them, became,
it was held, the property of such persons.

Trespass on Private Land.

The supreme court recognized, in a fairly early case, the acquisition
of a water right in connection with land on which the irrigator was a
trespasser,%®

On the other hand, an intending appropriator has no right to go
upon the land of another, without the latter’s permission (or without
condemning a right of way), for the purpose of appropriating water.
Acts of trespass that threaten to become the foundation of a preserip-
tive right may be enjoined.™

RIGHTS OF WAY
Public Domain.,

The Act of Congress of 1866 authorized any person wishing to
construct a canal or diteh for mining or agricultural purposes to con-
struct it over any public land of the United States.” By virtue of that
act:?? '

* * * the prior appropriator is entitled to a right of way for convey-
ing his water along its natural channel, and through ditches constructed
prior to the time that other rights attached to the land traversed by these
water courses. All locators, patentees, owners, and claimants whose rights
are initiated after the appropriation of the water hold subject to this
easement, * * ¢

" Forbes v. Gracey, 94 U, 8. 762, 766-707 (1877).

* Cardelli v. Comstock Tunnel Co., 26 Nev. 284, 293-295, 66 Pac. 950 (1901).

* Smith v. Logan, 18 Nev. 149, 154, 1 Pac. 678 (1883). Smith and Logan each
endeavored to purchase a certain tracet from a railroad company, and although
Smith .occupied and irrigated the land, Logan was successful in acquiring a
contract of sale with the company. Logan claimed that the swaters of the
stream had become appurtenant to the land and went with it when Smith lost
and Logan acquired the land. 'Phe supreme court refused to admit this claim,

ating that as to the true owner of the land Smith was a trespasser, and that
Logan had not connected himself with Smith’s right to the use of the water.
The court stated that Smith conld have changed its use to other lands.

“In Bidleman v. Short, 38 Nev. 407, 471, 150 Pac. 834 (1915), a landowner
was held entitled to equitable relief by injunction against one who, without
his permission, went upon his land in an attempt to approprinte waste water
thereon, under an alleged right and threat of continuance. Such water was
held to be the property of the landowner, and not subject to appropriation by
the trespasser.

™14 Stat. L. 253, sec, 9. ‘

" Hobart v, Ford, 8 Nev. 77, 80-81 (1870).

™ Ennor v. Raine, 2T Nev. 178, 213, 74 Pac. 1 (1903).
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Hence, after title to a right of way for a canal across public land has
been thus acquired from the Government, the Government can convey
no title to the right of way when it conveys title to the Iand so enceum-
bered.™

Acquirement over Private Lands by Condemnation. :

The water-rights statute contains two provisions reading:™

The beneficial use of water is herchy declared a publie use, and any
person may exercise the right of eminent domain 1o condemn alt Ids and
other property or rights required for the construction, use and mainte-
nance of any works for the lawful diversion, conveyance and storage of
waters.

The word “person,” where used in this act, includes a corporation, an
association, the United States, the state, as well as a natural person.

Rights of Holders of Dominant and Servient Estates.

It is the right of both parties to insist that the easement for a ditch
shall remain substantially as it was at the time of its execution.™ The
authorities that define what constitutes the bank of a river have no
application to the banks of a diteh.”” Determination of the amount of
land necessary for the banks of a ditch, and along the banks, to secure
the owner in the reasonable and proper enjoyment of his easement, is
a question for the trial court to decide, on the evidence.

METHODS OF APPROPRIATING WATER
Nounstatutory Appropriation.

Irrigation development had been proceeding for decades in Nevada
before the legislature provided any method by which an appropriative
right could be acquired. The greater portion of the water rights in
the State had been acquired prior to that time, according to the
supreme court, and such rights were uniformly recognized by the
courts as vested rights.’®

Such nonstatutory appropriations were made by actually diverting
the water from the source of supply, with intent to apply the water
to a beneficial use, followed by an application to such beneficial use
within a reasonable time.™

Statutory Appropriation.

Procedure.—The water-rights law of Nevada provides complete pro-
cedure for the appropriation of water. Before performing any work

" Sheehan v. Kasper, 41 Nev. 27, 33, 165 Pac. 632 (1917). The patentee takes
title subject to the existing easement, and his grantee can acquire no better or
greater right. :

® Nev. Comp. Laws 1929, secs. 7805 and 7933, respectively.

" Thomns v. Blaisdell, 25 Nev. 223, 228, 58 Pac. 903 (1809) ; Eanor v. Raine,
27 Nev. 178, 213, 74 Pac. 1 (1903) ; Mulstrom v. People’s Drain Ditch Co., 32
Nev. 246, 253, 2535, 107 Pac. 08 (1910).

T 8chultz v. Mezxican Dam and Ditch Co., 47 Nev. 453, 463, 224 DPac. 804
(1924).

®Ormshy Connty v. Kearney, 37 Nev. 314, 352, 142 Pue. 803 (1014). Sce
In re ITwmboldt River, 49 Nev. 357, 361-302. 240 Pnc. 692 (1026). Sce nlso
Doherty v. Prati. 34 Nev. 343, 348, 124 Pac. 574(1912) : Vineyard Land & Stock
Co. v. Twin Falls Salmon River Land & Water Co., 245 Fed. 8, 20 (C.C.A. Oth,
nNiT).

@ Walsh v. Walluee, 26 Nev, 200, 327, 6T P'ac. 014 (1902) ; Miller & Luz v,
Rickey, 127 Fed. 673, 584 (D, Nev, 1904) ;. Rodgers v. P'itt. 120 Fed. 132, 930-
™0 (D. Nev,, 1904) ; Application of Filippini, 66 Nev. 17, 22, 202 Pac. (2d)
535, 537 (1949).
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in connection with the proposed appropriation, the intending appro-
priator must make an application to the State Engineer for a permit
to make the appropriation. The holder of an approved application, or
permit, is required to make certain reports, and upon completing proof
of beneficial use is entitled to the issuance of a certificate from the
State Engineer evidencing his appropriation.®
Exclusiveness of slatutory procedure.—The staiute provides that
“water may be appropriated for beneficial use as provided in this act
and not otherwise.”® This long-established provision was supplemented
by an amendment to another section in 1949, which declared that no
prescriptive right could be obtained to the use of any waters, either
appropriated or unappropriated, and that:52
* * ¢ any guch right to appropriate any of sald water shall be

initiated by first making application to the state engineer for a permit to
appropriate the same as in this act provided and not otherwise,

In npholding a finding by the State Engineer that a certain party
had not aequired an appropriative right in certain waters, the supreme
court said that:*

There may be surplus water in Bassett Creek. If so, the law provides
the method by which it may he approprinted. That method has not been
followed, * * *

The relation of preseription to the acquirement of an appropriative
water right is discussed below under “Loss of water rights—Adverse
possession and unse—Possibility of acquiring water right by adverse
use.” :

Constitutionality of statute.—The Nevada statute providing for the

. appropriation of water does not deprive one who feels aggrieved by
.any order or deeision of the State Engineer, of any constitutional
rights % .

A Federal court, in a proceeding involving the valuation of 2 water

right for rate-making purposes, observed that the power of the State
¢ to authorize an appropriation of water for distribution and sale “can-
v not be disputed.”*

RESTRICTIONS UPON THE RIGHT TO APPROPRIATE WATER

" The State Engineer is required by the water appropriation statute
~1b reject an application to appropriate water if there is no unappro-
“. priated water in the proposed souree of supply, or if the proposed nse
mficts with vested rights or threatens to prove detrimental to the

™ Nev. Comp. Taws 1929, see. 7944 and following. Sec. 7945 provides that a
ifective application that is returned to the applicant for correction or com-
on shall not lose its priority if refiled in proper form In the office of the
¢ Engineer within 60 days from the date of its return to the applicant.
ipreme conrt has held that the G0-day period begins to ran from the date
urn endorsed on the defective applieation, and mot from the date of
1 t of the returned application by the applicant: In re McGregor, 56 Nev.
08418420, 45 I'ne. (24a) 418 (1933), 55 Pae. (2d) 10 (1938).
% Nev, Comp. Laws 1929, sec. 7891. .

Nev. Comp. Taws 1929, sec. 7897, amended by Stats. 1949, ch. 83.
(’;#!}423) Bussett Creelc und Its Tribulerics, 62 Nev. 4G1, 469, 155 Pae. (2d)
v Humboldt Jovclock Irr. Light & Power Co. v. Smith, 25 Fed. Supp. 571,
1D, Nev., 1938).
% Remo Power. Linht & Water Co. v. Public Service Commission, 300 Fed.
B, 648 (D. Nev., 1921).

33
B
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public interest; and he may issue a permit for a less quantity of water
than that named in the application.t®

COMPLETION OF APPROPRIATION
Acts and Time of Completion.

The Nevada Supreme Court, in one of its earliest water decisions,
stated that the appropriation of water is not deemed complete until
the actual diversion or use of the water has been made.*” Much later,

the court said that:®® -

In order, therefore, to constitute a valld appropriation of water, within
the meaning of that term as understood by the deecisions of this court and
the laws of the state, and, as we believe, by the decisions of the courts
and laws of other states in the arid region, there must be an actual
diversion of the same, with intent to apply it to a beneilcial use, followed
by an application to such use within a reasonable time, * * *

~ The eourt has also emphasized that no right is created by the mere
diversion of water from a public watercourse.®®* When the act of diver-
sion is coupled with the act of application of the water to beneficial
purposes, said the court, then the appropriation is accomplished. This
case involved the diversion of water by a company for profit through
the sale and distribution of the water to irrigation farmers who would
actually apply it to the soil. With reference to the completion of such
‘an appropriation, the court stated further (at 37 Nev. 161) that:
It required more than the mere diversion of the water to complete the
appropriation under the doctrine as heretofore referred to. Hence the
diversion of ‘the water from the canal of the appellant company and its
application to a beneficial use by the owners or possessors of irrigable
lands constituted the culminating act in perfecting the appropriation. This
latter step, namely, the application of the water itself to the lands for the
purpose of reclamation and irrigation, fulfilled the primal and essential
object to all legislation and judicial expression upon this subject, i.e., the
cultivation of the soil.

The Question of an Actual Diversion from the Stream.

It has been stated in various decisions that one of the elements of
an appropriation of water is an actual diversion from the stream or
other source of supply. A Federal court said that:*

It is claimed by counsel that, “to establish an appropriation of water,

® Nev. Comp. Laws 1929, secs. 7948 and 7950,

8 Ophir Silver Min. Co. v. Carpenter, 4 Nev. 534, 543-544 (1869).

® Walsh v. Wallace, 26 Nev. 299, 327, 67 Pac. 914 (1902).

® Prosole v. Steamboat Canal Co., 37T Nev. 154, 160, 161, 140 Pac. 720, 144
Pac. 744 (1914).

® Rodgers v. Pitt, 129 Fed. 932, 939-940 (D. Nev., 1904). In another case
it was said that the law is well settled that a right to the waters of a stream
may be acquired by appropriation and actual diversion and application to a
beneficial use, although it is iinmaterial whether the water is taken from the
strenm by means of a canal, ditch, flume, or pipe, or by any other method:
Milter & Luz v. Rickey, 127 Fed, 573, 584 (D. Nev.,, 1904). By means of a
dam on public land, an appropriator lias a right to divert water to any extent
that he may apply to a beneficial use: Doherty v. Pratt, 34 Nev. 343, 349, 124
Pac. 574 (1912). The taking of waste water from irrigated land is not an
approprintion of the surplus water of the stream from wlich the original land
is irrigated : In rc Bassectt Creek and Its Tributaries, G2 Nev, 461, 465460, 4G9,
155 Pac. (2d) 324 (1945). The term “vested right” applies to a water right
that hns become estublished either (a) by actual diversion and application to
beneficial use, or (b) by permit procured pursuant to the statutory water law
relative to appropriation: Application of Filippini, 66 Nev. 17, 22, 202 Pac. (2d)
£35, 537 (1949).
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the proof must show intent to apply it to a beneficlal purpose existing at
the time, an actual diversion from the stream, and the application of it
to a useful purpose.” This is correet, * * = :

Irrigation of land.—The Nevada Supreme Court held in Walsh v.
Wallace ** that to constitute a valid appropriation of water there must
be an actual diversion of the same and that the cutting of wild grass
produced by the overflow of a stream, or “by the water of Reese river
coming down and spreading over the land,” was not an appropriation
of the water within the meaning of that term. A Federal court stated
several years later that the watering of meadowland by the use of

natural overflow would found no right of appropriation, citing Walsh
v. Wallace.®*

Watering of livestock.—The supreme court has held that the decision
in Walsh v. Wallace must be limited to the facts of that case, and that
it did not apply to an appropriation for watering livestock in natural
watering places formed by natural depressions, such appropriation
having been made prior to the time of the passage of any statute speci-
fying the manner of appropriating water.*

The court stated, in the Steptoe case, that the method of taking water
from streams by the use of dams, ditches, or other artificial structures
in the irrigation of land was the natural thing to do. But while it was
absolutely neccssary to divert water from a stream for agricultural
uses in an economical manner, it did not necessarily follow that a
diversion by artificial means was necessary to constitute an appropria-
tion of water where the water could be put to a beneficial use without
such diversion, where there was a practice of doing so, where it could
be done just as well or better, at less cost and economically, so far as
the use of the water was a factor, and where the practice of so doing had
developed into a well-established ecustom. Under such circumstances,
the court saw no reason for holding that such an appropriation was
not valid.

An act of the Nevada legislature relates to the appropriation of
water for watering livestock, and provides that in such cases a suffi-
cient measure of the quantity of water is to specify the number and
kind of animals to be watered.* Such rights relate to particular water-
ing places. Nothing in the statute indicates that the water must be
diverted from the source of* supply before the stock may drink.

Doctrine of Relation.

The principle of “relation back” was established early in the judi-
cial history of water rights in Nevada.

If the work of constructing facilities, diverting, and using water is
prosecuted with reasonable diligence, the date of priority of the right
relates back to the time when the first step was taken to obtain the
right.*® If, however, the work is not prosecuted with reasonable dili-
gence, then the priority of the right does not relate back, but generally
dates from the time when the work is completed or the appropriation
fully perfected.

"t Walsh v. Wallace, 26 Nev. 209, 327-328, 67 Pnc. 914 (1902).

" Andcerson Land & Stock Co. v, McConncll, 188 Ired. 818, 822 (D. Nev., 1910),
" Steptoe Live Stock Co. v. Gulley, 53 Nev. 163, 171-173, 295 Pae. 772 (1931).
" Nev. Comp. Laws 1929, secs, 7979 to 7985. This act was passed in 1925,
* Ophir Silver Min. Co. v. Carpenter, 4 Nev. 534, 543-544 {1869).
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Nonstatutory appropriation.—Prior to the enactment of any statute
preseribing a method of initiating an appropriative right, the first step
in appropriating water ordinarily would be the beginning of the dam
or ditch or flume, as the case may be, by means of which the appropria-
tion would be effected, and that would be the date of initiating the
appropriation for the purposes of the doctrine of relation.’®

Extant statutory appropriation.—In appropriating water under the
extant statutory procedure, the first step taken in making the appro-
priation, which means the first step in the inception of the appropria-
tive right, is the filing of the application in the office of the State
Engineer.””

The general appropriation statute does not state in so many words
that the date of filing the application shall constitute the date of prior-
ity of an appropriation made in strict compliance with the statutory
procedure, but it seems to be clearly implied. The State Engineer is
required to endorse on each application the date of its receipt and to
keep a record of the same; and if the application is returned for cor-
rection and is refiled in proper form within a period of time preseribed
by the statute, the application does not “lose its priority of filing on
aceount of such defects.” Furthermore, the ground-water statute of
1939 states explicitly that the date of filing an application to appro-
priate ground water is the date of filing the application in proper form
pursuant to the general water law, and there is no apparent reason
to conclude that the legislature intended to diseriminate in this

matter.®®

Diligence.

To invoke the doctrine of relation the law does not require unusual
or extraordinary efforts, but only that which is usual, ordinary, and
reasonable. The supreme court said that:?® '

The diligence required * * * is that constancy or steadiness of pur-
pose or labor which i3 usual swith men engaged in like enlerprises, and
who desire a speedy accomplishment of their designg. Such assiduity in
the prosecution of the enterprixe as will manifest to the world a bong fide
intention to complete it within a reasonable time. * * *

What constitutes a reasonable time within which water must be
applied to a beneficial use is a question of fact, depending upon the

w Iririn v. Strait, 18 Nev. 430, 437. 4 Pac. 1215 (1884) ; Union Mill & Min.
Co. v. Dangherg 81 Fed. 73. 109 (D. Nev., 1897). See also Rodgers v. Pitt, 129
Fed. 032, 041 (D. Nev., 1004).

o Nev. Comp. Taws 1929, secs. T944 nnd 7045, : '

® Nev, Comp. Laws 1929, Suapp. 10H43-1049, sec. 7993.18, provides in part:
“The dute of priority of all approprintions of water from an underground
source. mentioned in this section. is the date when application is made in
proper form and fAled in the office of the state engineer pursuant to the general
water Inws of this state.”

w Ophir Srer Min, Co, v, Carpenter. 4 Nev. 634 542-543, 546 (1869). Ttose,
grantor of defendunts, construeted n diteh in 1838, In the fall of 1862, Rose
entersd Inta n contract for the enlirgement of the ditch. The grantors of the
plaintiff made no elaim to anv water until 1879, and completed their ditch to
its present capacity in 1860, The court conced~d that Rose intended to enlarge
hig diteh when be eonstrueted it in 1879, but he was unable to show that the
intention hind been prosecuted with reasonable diligence to completion. In the




NEVADA LAW OF WATER RIGITTS 17

cireumstances of each particular case.!*® A Federal court, in emphasiz-
ing that diligence is largely a relative term, stated that a person appro-
priating water for the irrigation of a small tract of open land ready
for cultivation would b expected Lo apply the water to the beneficial
use intended in a mueh shorter time than one making a diversion for
application upon a large tract, where it is necessary to clear the land

first,1o?

Gradual or Progressive Development.

In applying the rule of reasonable diligence, the Nevada Supreme
Court has held that an appropriator is not limited to the quantity of
water he has used or the acreage of land he has irrigated during the
first year or so of hig development, but that he has a right to develop
his project gradually, within his reasonable means, provided that he
exercises reasonable diligence in doing 50.!°? The object of the appro-

nection with the actual extent of the appropriation.
The Federal courts have held to the same effect.1%?

The Appropriative Right

PROPERTY CHARACTERISTICS
Right of Beneficial Use. '

An appropriative right is a usufructuary right, and the basis of its
acquisition is beneficial use.’® In order to effectuate this right of bene-
ficial use, the right acquired by an appropriation of water includes
the right to have the water flow in the stream to the point of diver-
sion. 108

Property rights in water.—Absolute property in the corpus of the
water of a natural stream while flowing therein does not exist; the
only right that one can acquire to such water, and the only right by

court’s opinion at 4 Nev, 044, “the evidence shows an utter failure on the part
of Riose to prosecute hig original design with that diligence which the law
requires,”

. '™ Rodgers v. Pitt, 129 Fed, 932, 041942 (D. Nev., 1004). Where it is neces-
sary to drain land in order to put it in condition for cultivation, and where
enough water is not obtnined to irrigate land, there is no lack of diligence on
the part of a claimant in completing his work, even though it takes consider-
aible time, if he conforms as closely as possible to the necessities of the situa-
tion. .

“ Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & tWater Co.,
245 Fed. 9, 21-22 (C.C.A. 9th, 1917). Lack of diligence was indicated by the
fact that more than 14 years elapsed between the time notice of an Intention to

= Barnes v. Sabron, 10 Nev. 217, 239-240, 244 {1875). .

1 Tnion Ml & Min, Co. v. Dangberg, 81 Fed, 73, 113 (D. Nev., 18907) ;
Rodgers v, ritt, 129 Feq, 032, 941-942 (D. Nev., 1904).

"In 1e Manse Spring and Its Tributaries, 60 Nev. 280, 286, 108 Pae. (24d)
3154(91)940) ; Application of Filippini, 68 Nev. 17, 21-22, 202 Pae. (2d) 535, 537
{1 .

Q‘W)Riclcey Land & Cattle Co. v. Miller & Luwz, 152 Fed. 11, 18 (C.C.A. Oth,
1907).
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reason of which one can divert such waters from their natural course,
is for a usufructuary purpose.'’®® A Federal court stated that:*®
Water is not capable of permanent private ownership; it Is the use of
water which the state permits the Individual to approprinte, The water
itself, so the statute declares, belongs to the publie. * * *

The appropriative right as property.—It was stated in a fairly early
case to be well settled that a right to the use of water flowing in a
natural channel may be acquired by appropriation, “which will be
regarded and protected as property.”'’® It is a valuable property
right.1o?

Real property—According to the Nevada Supreme Court, “It is
well settled that a water right is realty.”'!® An action to quiet title to
an appropriative right and to establish the right to divert and use the
water is in the nature of an action to quiet title to real estate.’' Such
a right cannot be adjudicated incidentally to a proceeding in which
the adjudiecation of such right is not the main question involved; and
specifically, it cannot be adjudicated in a contempt proceeding.!'?

It is generally held, according to a Federal court, that the right of
the prior appropriator to have the water flow in the stream to the head
of his ditch is an incorporeal hereditament appurtenant to his ditch
and coextensive with his right to the ditch itself.'’* The Nevada
Supreme Court said later that;!

The right of a direct appropriator to use the waters of a public stream
and to apply the same to beneficial use has been termed an “incorporeal
hereditament,” and it has been said that a consumer under a ditch, con-
structed and maintained for the sole purpose of distribution and sale,
possesses a like property. (Weil on Water Rights, 3d ed. 1240, and authori-
ties there cited.) '

The court stated that the appropriative right, relating as it does to
the land upon which it is applied, although in a sense incorporeal,

uws progole v. Steamhoat Caenal Co., 37 Nev. 154, 160-161, 140 Pac. 720, 144
Pac, 744 (1014) ; State ex rel. Hinckley v. Sicth Judicial District Court, 53
Nev. 343, 352, 1 Pac. (2d) 103 (1931) ; In re Manse Spring and Its Tridutlaeries,
60 Nev. 280, 286, 108 Pac. (2d) 311 (1940) ; Application of Filippini, 66 Nev.

17, 21-22, 202 Pac. (2d) 535, 537 (1949). ’
' 7 Bergman v. Kearney, 241 Fed. 884, 893 (D. Nev.,, 1917).

% Dalton v. Boiwker, 8§ Nev. 190, 201 (1873). See Application of Filippini, 68
Nev. 17, 21-22, 202 Pac. (2d) 535, 537 (1949). :
1% In re Barber Creek and Its Tributaries (Scossa v. Church}), 40 Nev. 254,

262, 205 Pac. 518, 210 Pae. 563 (1922).

ue Nenzel v, Rochester Silver Corpn., 50 Nev. 352, 857, 259 Pac. 632 (1927).
See Application of Filippini, 66 Nev. 17, 21-22, 202 Pac. (2d) 535, 537 (1949).
See alzo Vineyard Land & Stock Co. v. Distriet Court, 42 Nev. 1, 25, 171 Pac.
166 (1918). It is stated in Adems-McGill Co. v. Hendriz, 22 Fed. Supp. 789,
791 (D. Nev., 1938) : “We may assume that a right in or to a spring, whether
the spring is upon land of the vendor or upon the public domain, is real
property.”

m Rickey Land & Cattle Co. v. Miller & Luz, 152 Fed. 11, 14, 15 (C.C.A. 0th, -
1007).

1u2 In re Barber Creck and Its Tributaries (Scossa v. Church), 46 Nev. 254,
260, 262, 205 Pae. 518, 210 Pac. 563 (1022).

) Rickey Land «& Cattle Co. v, Miller & Lur, 152 Fed. 11, 14 (C.C.A. Oth,
1907). Nevertheless, said the court, at 152 Fed. 15, the right, while an incerpo- -
real hercditament, is “appurtenant to the realty in connection with which
the use is applied. It savors of, and Is a part of, the realty itself.”

44-;“(11)63018 v. Steamboat Canal Co., 37 Nev. 154, 164, 140 Pac. 720, 144 Pac.
7 ).
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nevertheless by reason of its application to the soil becomes an integral
part of the freehold.

Appurtenance of Land. _

Water right appurtenant to place of use.—The statute provides that
all water used in the State for beneficial purposes shall remain appur
tenant to the place of use, subject to change to other places under cer-
tain conditions.'®

The fact that the appropriative right is an appurtenance of the
realty in connection with which the use of water is made has been
recognized by the courts.!!¢

Ezxception in case of trespass.—The supreme court held, in a fairly
early case, that the use of water on land by a trespasser did not make
the water appurtenant to the land, and consequently that the use of the
water thereon by the trespasser did not inure to the benefit of one who
subsequently acquired valid title to the land.’*" This case did not involve
the section of the water-rights statute relating to appurtenance, which
had not been enacted at that time.

Shares in mutual irrigation company —It has been stated to be a
generally accepted principle in the arid States that shares in a mutual
irrigation company, a nonprofit enterprise, are appurtenant to the
land of the shareholder irrigated through the system of the company.!*

Public-service companies—The section of the water-rights statute
providing that water shall remain appurtenant to the place of use
contains a proviso reading:'®

* * * and provided, that the provisiong of this seetion shall not
apply in cases of ditch or canal companies which have appropriated water
for diversion and transmission to the lands of private persons at an annual
charge.

This proviso, which was part of a statute enacted in 1913, was
referred to by the Nevada Supreme Court in the following year, but

15 Nev. Comp. Laws 1929, sec. 7893. Provisos concerning public-service com-
panies, and concerning severance of rights from the place of use and transfer
to another place of use, are referred to below. See '“Public-service companies”
and “Changes in exercise of rights,” respectively.

S Rickey Land & Catile Co. v. Miller & Luz, 152 Fed. 11, 15 (C.C.A. 9th,
1907). To be available and eftective, a water right for agrieultural purposes
must be attached to the land and become in a sense appurtenant thereto by
actual application: the water by reason of necessity becomes appurtenant to
the land: Prosole v. Steamboat Canal Co., 37 Nev, 154, 161, 164, 140 Pac. 720,
144 Pac. 744 (1914). It {s well settled in Nevada and in the arid region gen-
erally that irrigntion water ig appurtenant to the lands {rrigated and hence
the property of the owner of the land so irrigated: United States v. Humholdt
Lovelock Irr. Light & Power Co., 19 Fed. Supp. 489, 491 (D. Nev., 1937):
ﬁ)%c‘:?o)nstructim Finance Corpn. v. Schmitt, 20 Fed. Supp. 816, 819 (D. Nev,,

" 8mith v. Logan, 18 Nev, 149, 154, 1 Pac. 678 (1883). The court said that
the subsequent land-title holder had not connected himself with the tres-
passer’s right to the use of the witer, and that the latter could have changed

- its use to other lands. The section of the statute relating to appurtenance is
Nev. Comp. Laws 1929, sec. 7893. - '

™ Pacific States Savings & Loan Corpn. v. Schmitt, 103 Fed (2d) 1002, 1004
(C.C.A. Oth, 1939). The court stated that for certain purposes shares of this
character are personal property and that their independent transfer may
op;e(i‘ate 4s a severance of the appurtenant water or ditch rights which they
evidence.

** Nev. Comp. Laws 1929, sec. 7893.
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- was held not applicable to water rights that had been acquired prior
to the passage of the statute.’>® The court held, however, that a water
right for agricultural purposes, to be available and effective, must be
attached to the land and become in a sense appurtenant thereto by
actual application of the water to beneficial use. The water and the
land to which it is applied, said the court, become so interrelated and
dependent on each other in order to constitute a valid appropriation
fhat the former becomes, by reason of necessity, appurtenant to the
atter. '

A Federal court took a somewhat different view of the question of
appurtenance in a case involving, among other things, the right of a
- publie-serviee corporation to inelnde in its rate base the value of the
right it had obtained to divert water and sell it to consumers.'2! The
court construed the proviso relating to nonappurtenance of water in
the case of water distributed for compensation, as a legislative recogni-
tion of the right to appropriate water for the purpose of distribution
and sale. It was considered that the theory that the water right vests
exclusively in the customer is illogical under a statute that declares
that his use of the water is not appurtenant to the land on which he
uses 1t. The court believed that the public-service company had a right
that was prior to the rights acquired by subsequent diverters from
the stream system, and was entitled to have the reasonable value
of the water right included in the total value of properties on which
the company was entitled to receive a fair return,

Conveyance of Title.

Application or permit to appropriate water—An application to the
State Engineer to appropriate water, or a permit issued by him, may
be assigned to one authorized under the statute to acquire the same in
the first instance; but no such assignment is binding, except between
the parties to the transaction, unless filed for record in the office of the
State Engineer.122 .

" Mortgage and conveyance of land.—A Federal court said that:12

As heretofore stated, it is settled law that water diverted from a natnral
water channel for irrigation of arid land becomes appurtenant to the land
and is subject to any mortgage of such land and passes with any convey-
ance thereof. As water for the reclamation of arid lands by means of
irrigation may not be supplied thereto without the aid of ditches or canals
for that purpose, and, in some cases, also, the use of storage reservoirs,
the right to the water carries with it rights in the means of delivery
thereto. * * =»

Likewise, shares of stock in a mutnal irrigation company are appur-
tenant to the land of the shareholder, and pass upon conveyance of
the land and appurtenant water rights, although the stock may not be
mentioned or the certificates formally transferred.:?*

120 Progole v. Steamboat Conal Co., 37 Nev. 154, 168, 160-161, 164, 140 I'ac.
720. 144 Pae, 744 (1914). .

Ut Reno Power, Light & Water Co. v. Public Service Commission, 300 Fed.
645, 647-648, 650 (D. Nev., 1021).

= Nev. Comp. Laws 1929, secs. 7944 and 951,

3 Reeconstruction Finance Corpn. v. Selmitt, 20 Fed. Supp. 816, 820 (D.
Nev., 19:37).

™ Pacific States Savings & Loun Corpn. v. Sehmitt, 103 Fed. (2d1) 1002, 1004~
1005 (C.C.A. Oth, 1939). The court conceded that for certain purposes shares
of this character are personal property, and that their independent transfer
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Instruments of conveyance.—During the period of recognition of
riparian rights in Nevada, the supreme court had occasion to construe
a deed of land which speeifically inetuded “the prior right to use for
irrigation and other farmning purposes the one-half of the waters of
Thomas Creek, the natural channel of which is situate in and through
the above described land.”'*s The court said that if the only interest
the grantor had with respect to the water of the creek was that of a
riparian owner, then it was entirely useless to insert the language
relating to water in the deed, because such right to the use of the
water would have passed with the land without the additional clause.
But the grantor may have had or claimed to have had an additional
appropriate right, and so the natural inferenee to be drawn from
the transaction was that some additional right was intended to be
conveyed. ‘

A partition deed purporting to divide a stream into fractional parts
has some evidentiary value, but should not be given controlling con-
sideration in determining the quantity of water to which a party is
entitled.'®® The right to water in a stream must rest upon proof of
actual appropriation and application to a beneficial use, so that a
description of a water right in a deed ordinarily would not be con-
clusive as to the quantum of such right.

The Nevada Supreme Court held, in one of the carlicst of its water-
right decisions, that a person who purchased a ditch from Indians and
obtained from them g transfer of their claim to the nse of the water,
by parol, had the same right to operate and maintain the ditch as the
Indians had.'2

Attempted lease of abandoned waste water—Waste water dis-
charged by a user, after applieation to his use, for the purpose of get-
ting rid of the water without intention of further reclaiming it, has
been abandoned.!*® Hence g purported lease of the waste water for a
. valuable consideration could convey no rights to the lessee, beeause,
inasmuch as the waters had been abandoned prior to the transaction,
nothing could pass by the lease.

Privity between claimant and original appropriator—A Federal
court stated in 1897 that the law was well settled that persons conld
not avail themselves of the rights of early settlers with whom they .
had in no manner connected themselves by title.!2® Therefore, one who
has not connected himself in interest with those who first appropriated
water and cultivated land that he now oceupies and uses, cannot claim
any priority to the use of the water that they may have established on
that land; his own appropriation must be treated as the inception of
his right,!3°

hmay operate as a severance of the appurtenant water or ditch rights which
they evidence, In this ease. however, no prior transfer had heen made of the
stock. On the other hand, fhe deed of conveyance expressly included all wuter
and distribution rights and all shares in water corporntions: therefore the
subsequent attempt of the grantor to pledge the shares wns ineffectual, for
they no longer were his to pledge,

¥ Dalton v, Bowlker, 8 Nov., 100, 104, 200-201 (1873).

= Ramelli v, Sorgi. 38 Nev, O02, 650, 11 e, 71 (1915).

1= Labdell v, Hall, 3 Nev. 507, 517 {1868),

= Sehulz v. Sweeny, 19 Nev, 359, 360-361, 11 Pac. 253 (1856).

¥ Union Mill & Min, Co. v, Dangberg, 81 Fed. 73. 103 (D. Nev., 1897).

¥ Chiatovich v. Davis, 17 Nev, 133, 136, 28 Pac. 239 (1882),
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Another fairly early case, which did not involve the appurtenance
section of the water-rights statute (not then enacted), dealt with the
relation of appurtenance to trespass.’® The holding was to the effect
that one who obtains title to land formerly irrigated by a trespasser,
but who has not connected himself with the trespasser’s right to the
use of the water, has no ground for claiming that the water had become
appurtenant to the land and passed with it when the trespasser lost
possession and the present owner acquired title to the land.

ELEMENTS OF THE APPROPRIATIVE RIGHT
Priority of Right.

Priority in time of appropriating water gives the better right.!s?

Likewise, the rule that a prior appropriation constitutes a prior
right applies as among the consumers of water supplied by a commer-
cial irrigation company or other agency, where the appropriation is
made by and through such agency, as well as where the appropriation
is made by the water user directly from a public stream.!®® -

Measure of the Right.

The water-rights statute provides that:13+

Rights to the use of water shall be limited and restricted to so much
thereof as may be necessary, when reasonably and economically used for
irrigation and other beneficial purposes, irrespective of the carrying
capacity of the ditch; * * »*,

Capacity of ditch discarded.—The capacity of the diversion ditch
measured the appropriation in the case of various early water rights,
but this measure has sinece been disearded by the courts and, as above
noted, by the legislature. _

The supreme court in one of its early decisions stated that counsel
on both sides of the controversy conceded “that the quantity of water
appropriated in any given case is to be measured by the capacity of
the ditch or flume at its smallest point; that is, at the point where
the least water can be carried through it.”*** However, it was not long
before the capacity of the ditch came to be taken as only one of the
yardsticks by which the appropriation should be measured. That is to
say, if the capacity of the ditch was not greater than necessary to
supply the quantity of water required by the appropriator, the appro-
‘priation would be measured by that capacity; but if the capacity of
the ditch exceeded such quantity, the appropriation then would be

-restricted to the quantity needed for irrigation and other purposes.!s®

¥ §mith v. Logan, 18 Nev. 149, 154, 1 Pac. 678 (1883). The appurtenance
section is Nev. Comp. Laws 1929, sec. 7893.

" Proctor v. Jennings, 6 Nev. 83, 87 (1870) ; Barnes v. Sadron, 10 Nev. 217,
233 (1875) ; Jerrett v. Mahan, 20 Nev. 89, 98, 17 Pac. 12 (1888) ; Bliss v. Gray-
son, 24 Nev. 422, 456, 56 Pac. 231 (1899) ; Vincyard Land & Stock Co. v. Twin
Falls Oakley Land & Water Co., 245 Fed. 30, 34 (C.C.A. 0th, 1917).

12 Prosole v, Steamboat Canal Co., 37 Nev. 154, 165-166, 140 Pac. 720, 144
Pac. 744 (1914) ; Reno Power, Light & Water Co. v, Public Service Commission,
300 Fed. 645, 648-049 (D. Nev., 1921).

13 Nev, Comp. Laws 1929, sec. 7897.

1% Ophir Silver Min, Co, v, Carpenter, 6 Nev. 393, 394 (1871).

% Barnes v. S8abron, 10 Nev. 217, 244 (18753). See also Union Mill & Min. Co.
v. Dangberg, 81 Fed. 73, 110 (D, Nev., 1897), in which the court stated that
the quantity of water is generally to be measured by the capacity of the ditch
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Needs of appropriator—The appropriative right is restricted to the
quantity of water actually wceded for irrigation, watering of stoek,
domestie use, ov other henefieinl purpose for which the appropriation
is made.’*” It is recognized that the quantity of water needed varies
with the seasons, and that a decree that authorizes the diversion of a
specific quantity at all times regardless of necessity is erroneous.!®® The
appropriator is entitled to enough water for his reasonable needs;'*® but
any quantity of water diverted in exeess of existing needs is not taken
in the exercise of a right, but is part of the water to whieh junior
appropriators are entitled.t+° :

Beneficial use.—The water appropriation statute provides that:!*:

Beneficinal use shall be the basis, the measnre and the limit of the right
to the use of water,

The Nevada Supreme Court has stated that:*

All of the authorities hold that no one can approprinte for irvigation
purposes more water than hie can put to a beneficial use, * *

It has been said otherwise that one does not appropriate, in a legal
sense, any water except such as he uses beneficially,143

The beneficial use must be made at sueh times as the water is
needed.'** Henece one cannot use beneficially any more water than he
needs :f;)r irrigation or other purposes.’'® As stated by a Federal
court:? '

An excessive diversion of wuter for any purpose cannot be regarded as
a diversion to a beneficial use. Water in this state is too searece, needful,
and precious for irrigation and other purposes, to admit of waste, * *= =

at its lowest point, but: “T'he true test of the extent of an appropriator’s rightg
in and to the waters of a stream, in all cases, is the actual amount that is
applied, without waste, to some beneficial use within a reasonable time after
he has given notice of his intention to appropriate the water.” In a decision
rendered in 1902, the supreme court held erroneous a decree that allowed
certain parties all the water their ditch would carry during the irvigation
season irrespective of its necessity : Gotelli v. Cardelli, 26 Nev. 382, 386-387,
69 Pac. 8 (1902). Previously the court had held that the quantity of water to
which a prior appropriator was entitled was limited to the quantity actually
applied to the purposes of irrigation: Simpson v, Williams, 18 Nev, 432, 434~
435, 4 Pac. 1213 (1884).

¥ Barnes v. Sabron. 10 Nev. 217, 243-244 (1875) ; Roeder v. Stein, 23 Nev.
92, 96, 42 Pac. 867 (1895) ; Vineyard Land & Stock Co. v. Tiwin Falls Salmon
River Land & Water Co., 245 Fed. 9, 22 (C.C.A. 9th, 1917) ; Reno Power, Light
& Water Co. v. Public Service Commiission, 300 Fed. 845, 652 (D. Nev. 1921),

s Gotelli v. Cardelli, 26 Nev. 382, 386-387, 69 Pac. 8 (1902); Ticaddle v.
Winters, 29 Nev. 88, 103, 109-110, 85 Pac. 280 (1908), 89 Pac. 289 (1907).

2 Vineyard Land & Stock Co. v. Twin Falls Oakley Land & Water Co., 245
Fed. 30, 3¢ (C.C.A. 9th, 1917). . ,
lgig)Andersou Land & Stock Co. v. McConnell, 188 Fed. 818, 830 (D. Nev.,

1 Nev. Comp. Laws 1929, sec. 7892,

2 Steptoe Live Stock Co. v. Gulley, 53 Nev. 163, 172, 295 Pac. 772 (1931).
See also Barnes v. Sabron, 10 Nev. 217, 233 (1875) ; Doherty v. Pratt, 34 Nev.
343, 349, 124 Pac. 574 (1912) ; Union Mill & Min. Co. v. Dangberg, 81 Fed. 73,
110, 119 (D. Nev., 1897).

3 Dick v, Caldwell, 14 Nev. 167, 170 (1879) ; Vineyard Lend & Stock Co. v.
Twin Falls Sabnon River Land & Water Co., 245 Fed. 9, 22 (C.C.A. Oth, 1017).
( f;“ 7;10rtdrllc v. -Winters, 20 Nev. 88, 103, 85 DIac. 280 (1906), 89 I'nc. 289

1907). '

Y0 Dick v. Caldwell, 14 Nev. 167, 170 (1879).

8 Union Mill & Min. Co. v. Dangberg, Bl Fed. 73, 97 (D. Nev., 1897).

) .
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Irrigation is a beneficial use. The Federal court stated, in another

case, that:""
It is trne that the diversion of the waler only ripens into a valid appro-
priation when it is utilized Ly the appropriator for a benelicial use. But
it need not be alleged in the complaint that the irrigntion of lands is a
beneficial use. If irrigation in a dry and arid climate like Nevada is not
a beneficial use of the water, it would be difficult to determine what is.

But the mere watering of land with intent to promote plant growth
cannot be classed as beneﬁclal if the conditions are such as to produce
only meager, insubstantial results.’+?

Economical and reasonable use.—~The courts, in deﬁnilig the measure
of the appropriative right, came to yqualify the requirement of benefi-
cial use by adding to it the element of reasonablencss, thus:!'?

It logically follows from the legul principles we have announced that
the plaintiff, as the first appropriator of the waters of Currant Creek, has
the right to insist that the waters flowing therein shall, during the irri-
gating season, be subject to his reasonable use and enjoyment to the full
extent of his original appropriation and beneficial nuse, * *

The court went on to say (at 10 Nev. 243-244) that the plaintiff was
bound under the law to make a reasonable nse of the water, and that
what is a reasonable use depends upon the peculiar elrcumqtances of
each particular casc.

Later the conrts further qlmllf'ed “beneficial and reasonable” by the
term ° e<.0110mu,al” ;'%° that is, the appropriator “should be required to
make an economic as well as a reasonable use of the water.”'* That the
appropriative right is measured by economical and reasonable use of
the water has been repeatedly asserted by the courts for more than a
half-century.’®* The following statement is typical:'™

Under the law and the specific terms of the decree as it has heen directed
to be modified, the allowance of a prior right to plaintiffs for one hundred
and eighty-four inches is limited to such times as that quantity, by rea-

sonable and economical use, is necessary for the irrigation of their lands,
* ] L]

W Miller & Lue v. Rickey, 127 Fed. 573, 585 (D. Nev., 1804).

Ul Pineyard Land & Stock Co. v. Twin Falls Salmon River Land & Waler
Co., 245 Fed. 9, 21-22 (C.C.A. 9th, 1917), Water was simply thrown out over
sagebrush land for the purpose of producing in greater abundance the native
grasses found there. The grasses were scanty and sparse, and irrigation did -
not serve to promote their growth largely. “The employment of water for this
purpose can scarcely, in this day of agricultural progress in the arid states,
be classed as a beneficlal use.” For irrigation of this character, the court did
not allow a prior right.

M Barncs v. Sabron, 10 Nev. 217, 233 (1875).

1% Roeder v. Stein, 23 Nev. 92, 96-97, 42 Pac. 86T (1893). See alzo (lotelli v.
Cardelli, 26 Nev. 382, 386, 69 Pac. 8 (1902) ; Vineyard Land & Stock Co, v.
. Twin Falls Salmen River Land & Water Co., 245 Fed. 9, 25 (C.C.A. Oth, 1917) ;

Robison v. Mathis, 49 Nev. 35, 45, 234 Pac. 690 (1925) ; Steptne Live Stock Co.
v. (fulley, 63 Nev. 163, 172, 173, 295 Pae. 772 (1931).

5t Union Mill € Min, Co. v. Dangbera, 81 Fed. 73, 113 (D. Nev., 1807).

2 Roeder v, Stein, 23 Nev, 92, 96, 42 Pac. 867 (1895) ;: Anderson v. Bassman,
140 Fed. 14, 28 (N.D. Calif., 1905) ; Doherty v. Pratt, 34 Nev. 343, 350, 124 Pac.
574 (1912) ; Vineyard Land & Stock Co. v. Twin Falls Oekley Land & Water
Co., 245 Fed. 30, 33, 34 (C.C.A. 9th, 1917) ; Kent v. Smith, 62 Nev. 30, 30, 140
Pae. (2d) 357 (1943).

(1;);; 7’1)'waddlc v. Winters, 29 Nev. 88, 109-110, 83 Paec. 280 {(1906), 80 Pac. 289
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The present Nevada statute governing the appropriation of water
provides that water rights shall be limited to the quantity of water
necessary “when reasonably and cconomically used” for beneficial
purposes, 5! '

The limitation of the appropriative right to economical and reason-
able use thus precludes any waste of water that can be reasonably
avoided.'™ It is recognized that while theoretically under the rule of
‘economical use there should be no surplus or waste water, nevertheless
absolute efficiency in the diversion, conveyauce, and application of
water is not practicable and hence at times some so-called waste is
unavoidable.?*s In determining the question of reasonable and economi.
cal nse of water under the system of use employed by the appropriator,
the courts will consider the methods of use prevalent throughout the
area and will not penalize an appropriator whose system is as economi-
cal and as reasonable as the others in the area, even though the typical
system of irrigation may not he the best that could be devised.!s

Conveyance losses.—A certain amount of loss in conveying water
from the point of diversion to the place of use is in most cases unavoid-
able, and an appropriator is entitled to an allowance for a necessary
loss if his facilities are reasonable and economical under the eircum-
stauces.'*® But a loss of two-thirds of the water in conveying it about
three miles, in the absence of any showing justifying the loss, does not
indicate that the means of diversion are reasonable and economical.1s®
The appropriator is required to continue his use of water, after junior
rights have attached to the stream, in at least as economiecal a manner
as before, and he eannot change the method of use so a8 to inerease the
waste materially.10

Exzcess waters in source of supply.-—The appropriative right does
not extend to waters in the source of supply in excess of the quantities
required at any partienlar time for the economical and rcasonable
needs of the appropriator within the limits of his appropriation.?*t The
statute, in declaring that water rights are limited to quantities of water
necessary for reasonable and economical use, states further:162

* * * and all the balance of the water not so approprinted shall he
allowed to flow in the natural stream from which such diteh draws its
supply of water, and shall not be considered as having been appropriated
thereby; * = =,

* Nev. Comp. Laws 1929, sec. 7897.

™ Vineyard Land & Stock Co. v. Twin Falls Oakley Land & Water Co., 245
Fed. 30, 33-34, 35 (C.C.A. 9th, 1917). A claimant, whose method of irrigation
was wasteful according to modern standards, was allowed only enough water
to irrigate the land in a reasonably efficient manner, which was less than had
been used prior to the decree,

™ Bidleman v. Short, 38 Nev. 467, 470-471, 150 Pac. 834 (1915).

! Rodgers v. Pitt, 89 Fed. 420, 423424 (D. Nev., 1898), 129 Fed. 932, 943-
941 (D. Nev., 1004).

1 Rocder v. Stein, 23 Nev. 92, 97, 42 Pac. 867 (1895) ; Doherty v. Prait, 34
Nev, 343, 348, 124 Paec. 574 (1912), .

' Doherty v. Pratt, 34 Nev. 343, 348, 124 Pac. 574 (1912),

** Roeder v. Stein, 23 Nev. 92, 97, 42 Pac. 867 (1805).

't Proctor v. Jennings, 6 Nev. 83, 87 (1870) ; Barnes v. Sabron, 10 Nev, 217,
233, 245 (1875): Walsh v. Wallace, 26 Nev. 209, 330, 67 Pac. 914 (1002} ;
Anderson Lend & Stock Co. v, McConnell, 188 Fed. 818, 830 (D. Nev., 1010) ;
Doherty v. Pratt, 34 Nev. 343, 349, 124 Pac. 574 (1012) ; Robison v. Mathis,
#} Nev. 35, 45, 234 Pne. 690 (1925),

12 Nev. Comp. Laws 1029, sec. 7897,
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Statutory duty of water.—The water-rights statute provides that
the quantity of water from either a surface or an underground source
to be appropriated in the State shall be limited to such quantity as
shall be reasonably required for the beueficial use to be served.?®

The section above cited formerly preseribed quantitative limitations
upon the quantity of water for which a permit could be acquired for
irrigation purposes. As amended in 1945, it provides that the State
Engineer, in determining the quantity of water to be diverted under
a permit for irrigation purposes, or where the water is to be stored
for later use for irrigation, shall take into consideration the irrigation
requirements in the section of the State in which the appropriation is
to be made. The State Fngincer is required to consider the duty of
-water as theretofore established by court decree or by experimental
work in such area or as near thereto as possible. He is required to con-
sider the growing season, type of culture, and reasonable transporta-
tion losses of water to the point at which the conduit enters the land
to be irrigated, and any other pertinent data deemed necessary to
arrive at a reasonable duty of water. In addition, in the case of storage,
reservoir evaporation losses are to be taken into consideration in
determining the quantity of aere-feet to be allowed in a permit.

Point of measurement of water—The section of the water-rights
statute relating to the duty of water, formerly preseribing maximnm
quantities of water that might be appropriated for irrigation pur-
poses, specified that water diverted for direct irrigation should be
measured at the land and stored water measured in the reservoir. The
provisions of the scetion as amended in 1945 are summarized in the
immediately preeeding paragraph, i , '

The importance of having a designated point upon the stream at
which waters subject to rights of diversion could be measured was
emphasized by the supreme court.1 -

Standaerd of mcasurement of water—The statute provides that the
cubic foot per second shall be the legal standard for the measurement
of water in the State 19°

The supreme court has refused to sustain a decree that adjudicated
fractional parts of a stream to various water users, where no reason
existed why the adjudication should not conform to the standard of
measurement preseribed by the statute, “or some measurement readily
translatable therein,'167

Period of Use of Water.

The rule is that if the first appropriator appropriates a part of the
water supply for a certain period of time, a later appropriator may
acquire a right to the same water during periods of time for which

153 Nev. Comp. Taws 1929, sec. 7899, amended Stats. 1945, ch. 56.

™ Nev. Comp. Laws 1929, sec. 7899, amended Stats. 1945, ch. 56.

%5 Ramelli v. Sorgi, 38 Nev. 552, 559, 149 Pae. 71 (1915). :

1 Nev. Comp. Laws 1929, sec. 7808,

1T Ramelli v. Sorgi. 38 Nev. 552, 558-559, 149 Pae. 71 (1915). The court stated -
that under the peculiar circumnstances of a particular case a eourt might he
Justified, notwithstanding the statute, in entering a judgment decreelng frac-
tional parts of the stream to various parties, that question, however, heing
not deterniined in the instant case.
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the first appropriator did not aequire his right.'"® Ilence, if the plain-
tiff appropriated water during certain days in the wch only, or during
& ecrtnin number of days in a month, then the defendant would be
entitled to.its use on the other days of the week, or the other days in
the month, respectively. A Federal court has held, likewise, that where
an appropriator limits himself to the use of the water on certain speei-
fied dates, subsequent appropriators may aequire a vested right to the
water to be used at times not embraced in the claim of the fjrst appro-
priator.to?

Point of Diversion.

The Nevada Supreme Court, in a fairly early case, saw no reason to
deny the right of an appropriator to continue the use of alternative
points of diversions, taking out all the water at one point at oue time
and all the water at another point at another time ag his convenience
dictated, where the practice had been begun before an objecting party

purchased lands lying on the stream between the two points of
diversion,:7° o :

Purpose of Use of Water,

There is no limitation upon the character of the use for whish water
may be appropriated, so long as it is a beneficial use, The water-rights

»statu‘te does not purport to list all the uses of water for which appro-

water for certain uses, namely, irrigation, power, municipal, mining,
and stock-watering purposes,!m

Irrigation.—Most of the controversies over water rights that have

reached the supreme court have involved use of water for irrigation,

-

The use of water in Irrigating agricultural lands hag been recognized
from the very earliest times not only as a beneficinl use of water, but
a8 an essential use in preserving the life of the State. This matter has
been discussed under the topic “State water policy,” pages 1, 2.

Irrigation of uncultivated lands.—A Federal court in 1904 denied a
contention by certain parties that the rights of the opposing party
should be limited to the area of lands actually ciltivated, stating that
the use of water for pasture and for wild hay is a beneficial purpose.??2
The courts have recognized the practice in other cases,'™ and decrees
allowing water for such purposes have been sustained.!’

® Barnes v Sabron, 10 Nev. 217, 245 (1875).

" Rodgers v. Pitt, 129 Fed. 932, 938 (D. Nev., 1904). In the instant cuse,
however, the claim in controversy had been made for the use of water without
reference to any barticular period of the Year. Hence there was nothing to
limit the use to a period contended for by the opposing party. In Pacific Live
Stock Co. v. Read, 5 Fed. (2d) 466, 468, 469 (C.C.A. 9th, 1925), 2 decree was
authorized allowing a certain quantity of water up to June 15 of ench year
and n less quantity of water therenfter,

i ffohasrt v, Wicks, 10 Nev, 418, 4120421 (1880),

Y Nev, Qomyp., Lnws 1920, seo, Tois,

‘" Rodgera v, Pitt, 129 Fed. 082, 042 (D, Nev,, 1004).
101’(’;)‘1_mlm'anu Lind @ Slook Jdo, v, AloConnell, 188 IMod. 818, 829 (D, Nav.,
W Vinepard Land 4 Stoek Co. v, Tin Falls Oulkloy Land & Water Un.,, 245

red. 20, 43, an (Q.U.A, Dy, 1017) ; p tfle Iive Staok Oo. v, ] 1. (2
400, 408 (0.C.A. Oth, 1920). )1 Pwotfio Liive Siso v foa, 8 Fod. (2d)
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In one case, however, while the Federal Circuit Court of Appeals
approved an allowance for irricated pasture land equal to one-half of
the quantity allowed for hay and grain land, it did not approve any
prior right for a practice under which water was simply thrown out
over sagebrush land for the purpose of increasing the growth of native
grasses found among the sagebrush, such grasses being scanty and not
largely increased in growth by the irrigation.!'®

Stock watering.—A statute enacted in 1925 supplements the general
water-rights statute by prescribing certain conditions with respect to
the acquirement of rights for the watering of livestock, particularly
range livestock.'’® _

The use of water for watering livestock is declared by the statute
to be a beneficial use, except that ne appropriation may be made in
close proximity to a watering place at which there are subsisting rights
to water range livestock in sufficient numbers to utilize substantially
all that portion of the public range readily available to livestock water-
ing at that place. Subject to that exception, the right to use water
for the watering of livestock may be acquired in the same manner as
the right to use water for any other beneficial purpose; there beiug a
proviso that it is not necessary to determine in cubic feet per second the
quantity of water to be appropriated, a sufficient measure of the quan-
tity being a specification of the number and kind of animals to be
watered or which have beeu watered. If a right applied for will contra-
vene the policy stated in the act—of protecting the grazing use of the
portion of the public range already fully utilized by holders of stock-
watering rights—the application must be rejected.

The constitutionality of the stock-watering act of 1925 has been
upheld, under attack, by the Nevada Supreme Court."

As noted above (see “Watering of livestock,” page 15), a mechan-
ical means of diverting water has been held not necessary in the case
of an appropriation of water for watering livestock under the circum-
stances relating peculiarly to that industry.'™

Domestic use.—The appropriation of water for eulinary and domes-
tic purposes has been specifically recognized by the eourts.'™®

Mining and milling.—A Federal court pointed out in one of the
leading cases on water rights that ores could not be reduced sneceess-
fully without the aid of expensive machinery and the building of mills
to be propelled by water power, and that:!8°

Water for this purpose is as much a want or negessity of the commnanity
a8 it is for the purpose of irrigating the land. The mining industry of this

1% Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & Watry
Co., 245 Fed. 9, 12-13, 21-22, 25 (C.C.A. 9th, 1917).

1™ Nev. Comp. Laws 1929, secs. 7979 to 7085,

7 In re Calvo, 50 Nev, 125, 131-141, 253 Pac. 671 (1927). See also Adumns-
Me@ill Co. v. Iendriz, 22 Fed, Snpp. 789, 791 (1. Nev., 1938).

18 8teptoe Live Stock Co. v. Qulley, 53 Nev., 103, 171-173, 295 DI’ac. 772
(1931). See also Robison v, Mathis, 49 Nev, 35, 42, 45, 234 Pac. 600 (1925).

1 In Silver Peak Mines v. Valcalda, 79 Ted. 886, 800 (D. Nev., 1897), the
court said: “The fact that the water was used for culinary and domestic pur-
poses by plaintiff, it agents and employees, was of itself sufficient to establish
n beneficinl nse of the water.” .

= Union Mill & Min. Co. v. Dangberg, 81 Fed, 73, 08-99, 113 (D. Nev.. 1807},
The quotation is at 81 Fed, 98,
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state has always been considered of as great importance as the agricul-
tural interests. The right to the water of n stream for nny heneticial use
should ahways be protected and cheouraged, * * =»
The court stated further (at 81 I'ed. DY) that there was no superiority
of right acquired for the burpose of irrigating lands as against rights
acquired for mining and milling purposes, but that:

The general rights of each stand npon the same plane. Both are entitleil
to the equal and due proteetion of the law. Both must be protected, and
both governed by the generanl principles of law pertaining to water rights
which have been clearly established and defined. * =» =

Storage of Water,

The water-rights statute provides that “Water may be stored for a
benefieial purpose.”'®* In an appropriation of water to be stored for
subsequent irrigation use, reservoir evaporation losses are to be taken
into consideration,'®® in addition to the factors prescribed for direct-
irrigation rights (see “Statutory duty of water,” page 26).

Sale or Rental of Water.

A canal company that owns and operates a system for diverting
water from a stream, solely for the purpose of gain through the sale
and distribution of that water to others who apply it to the soil in
irrigation, said the supreme court, can acquire no right to the waters
except the right to dispose thereof.’®® For the exercise of this right, the
company is entitled to a reasonable monetary benefit. The company is
the agent of the consumers in making the appropriation of the water;
the consumers who apply the water to the beneficial use contemplated
by the appropriation are the actual appropriators. Ilaving applied
the water to a beneficial use, they aequire a right of user equivalent to _
an easement in the canal of the water-selling organization to the extent
of the quantity of water delivered to them by the latter. This right of
the consumer is contingent only upon his acts in meeting the reason-
able demands of the company for services rendered,

The Federal court for the District of Nevada expressed its disbelief
that the water right of a commercial water company in Nevada rested
exclusively in the customer.’® It was stated that:

By diverting the water of a natural stream, and applying it to a hene-
ficial use, a water company secures a right prior to rights acquired hy
subsequent diversions. A bona fide customer of the company receives, not
only the service of the company, but also an interest in snch priority
proportionate to the amount of water beneficially used by him. He also

- has a prior right to purchase, and to compel delivery to himself of, such

water as he has been accustomed to receive in preference to any other
customer, whose Initial purchase and use from the ecompany commenced
at a later date than his, and these rights continue as long as he pays the
reasonable charges of the company, and conforms to its rensonahle regn-
lations, bt do not extinguish such rights as the company had aeruired
for the benetficial purpose of supplying rhe needs of customers. Prosale y.
Stenmboat Canal Co.,, * * =

*! Nev. Comp. Laws 1029, sec. 7806,

™ Nev. Comp. Laws 1029, sec. 7899, amended Stats. 1945, sec. 76,

= Prosole v. Steamboat Canal Co., 37 Nev. 154, 159, 162-165, 140 Pac. 720,
144 I'ne. 744 (1914).

M Reno Power, Light & Water Co. v. Public Serviee Commission, 300 Fod.
-5, GI8-619 (D. Nev., 1021), '
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This matter has also been discussed from the standpoint of the right
to appropriate water (see “Who may appropriate water”).

A canal company engaged in the business of supplying waler to
consumers for agricultural purposes, for compensation, has been held
to be a “public utility” subjeet to the regulation of the State Publie
Service Commission.’® The Federal court held in the Reno Power case
that a company that supplies water for compensation for the needs of
its customers is entitled to have the reasonable value of the water right
included in the total value on which the company is entitled to a fa.u'
return,'8®

RELATIVE RIGHTS OF SENIOR AND JUNIOR APPROPRIATORS
Rights of Senior Appropriators.

The first appropriator of the water of a stream has a right to the
quantlty of water he has appropriated as against subsequent appro-
priators from the same source;®” and the rights of the latter are
subject to that of the one who was first in time, regardless of their
relative locations on the stream.!®® The first approprlator has the right
to insist that the waters he has appropriated be available for his proper
use;'8? he has the right to their exclusive use up to the amount of his
appropriation.““

The prior appropriator has the right to the flow of whatever amount
of water will reach his headgate within the limits of his appropriation,
regardless of natural losses in the stream channel above his point of
diversion, even though the water could be put to a better use by junior
appropriators upstrecam,'®® (See “Effect of losses in stream channel,”

page 32.) ,
Rights of Junior Appropria.tors.

The Nevada Supreme Court, after stating that the ﬁrst appropriator
has the better right and that the rights of all later claimants are sub-

Ject to his, went on to say:*?
But othels coming on the stream subsequently may appropriate and
acquire a right to the surplus or residuum, so the rights of each successive
person appropriating water from a stream are subordinate to all those
previously acquired, and the rights of each are to be determined by the
condition of things at the time he makes his appropriation, * * *
The subsequent appropriator only acquires what has not been secured
by those prior to him in time, But what he does thus secure is as absolute
and perfect and free from any right of others to interfere with it, as the
rights of those before him are secure from interference by him. * *

The right of the subsequent appropriator thus attaches to surplus
water over the quantities appropriated by those prior in time. But

8 Garson v. Steamboat Canal Co., 45 Nev. 298, 305-306, 185 Pac. 301 (1919,
185 Pac. 1119 (19520).

188 Reno Power, Light & Water Co. v. Public Scrvice Commission, 300 Fed.
G45, 647-G652 (D. Nev., 1921).

17 Lobdell v. Simpson, 2 Nev. 274, 270 (18G6) ; Doherty v. Pratt, 34 Nev.
343, 349, 124 Pac. 574 (1912).

188 Proctor v. Jennings, 6 Nev. 83, 87 (1870). No one has the right to curtail
or interfere with the prior acquired rights of those either above or below him
on the same stream,

1 Barnes v, Sabron, 10 Nev. 217, 233 (1875).

W Jerrett v, Mahan, 20 Nev. 89, 98, 17 Pne. 12 (1888).

1t Tonkin v, Winzell, 27 Nev. 88, 96-97, 99-100, 73 Pac. 593 (1903).

2 Proctor v, Jennings, 8 Nev. 83, 87-88 (1870).
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there may be portions of the season during which the prior appropri-
ator does not need all the water to which his right relates. Subsequent
appropriative rights attach to sueh quantities of water at such times,'?

The right of a junior appropriator extends to reasonable and eco-
nomieal use, and is limited by that same rule, to the same extent as
that of the prior appropriator.1%+

Surplus over needs of senior appropriators.—Junior appropriators
are entitled to appropriate and divert waters in excess of the quantities
to which prior appropriators are entitled,'*® whether the junior appro-
priators are located upstream or downstream from the diversion points
of the prior appropriators.’®® The prior appropriator cannot prevent
others from using the surplus above his own cconomical and rcasonable
needs.'®?

The statute governing the appropriation of water provides that the
balance of the water in a stream above the reasonable and economical
requirements of existing rights shall not be considered as having been
appropriated by the holders of such rights, but shall be left in the
stream,1%®

Junior upstream appropriators are not obligated to allow waters to
flow downstream to the headgates of prior appropriators at times when
the latter are unable to make any beneficial use of the water but when
the upstream junior appropriators can make beneficial use of them,??
(See “Effect of losses in stream channel,” page 32.)

Continuance. of conditions at time of junior appropriation.—The

Junior appropriator has a right to have the conditions on the stream,
existing at the time he made his appropriation, maintained subse-
quently as they then were.?™ Ifence the first appropriator has no right
to make any change in the channel of the stream, or in his own use of
the water, that would result in lessening the quantity of water that
otherwise would flow down to the headgate of the junior appropriator.

Enlargements by senior appropriators—A Iederal court stated
that:2%

The right of the first appropriator is fixed by his appropriation, and
when others locate upon the stream, or appropriate the water, he cannot
enlarge his original appropriation, or make any change in the channel, to
their injury. * » »

The prior appropriator is limited to the rights he was enjoying at

% Barnes v. Sabron, 10 Nev, 217, 233, 245 {1875).

' Doherty v. Pratt, 34 Nev. 348, 330, 124 Pac, 574 (1912).

* Barnes v. Sabron, 10 Nev. 217, 233, 245 (1873) ; Walsh v. Wailace, 26 Nev,
299, 330, 67 Pac. 914 (1902) ; Twaddle v. TWinters, 29 Nev. 88, 109-110, 85 I'ac.
280 (1906), 89 Pac. 289 (1907) ; Anderson Land & Stock Co. v. MeConnell, 188
Fed. 818, 830 (D. Nev., 1010) ; Robison v. Alathis, 40 Nev. 35, 45, 234 Dac. 690
(1925),

™ Union AL & Ain. Co. v. Dangberg, 81 Fed, 73, 106 (1. Nev., 1897).

¥ Roeder v, Stein, 23 Nev, 92, 97, 42 Pac. SGT (18953) ; Doliervin v, Proft,
Nev, 343, 349-350, 124 Pac. 574 (1912) ; Vineyard Land & Stock COn. v. Tivin
Falls 8almon River Land & Water Co., 245 Fed. 9, 22 (C.C.A. 9th, 1917).

" Nev. Comp. Laws 1929, sec. 7807,

™ Union Aill & Min, Co. v. Dangherg, 81 Fed. 73, 119 (D. Nev,, 1897).

™ Lobdell v. SBimpson, 2 Nev. 274. 279 (18GG) ; Proctor v. Jennings, 6 Nev.
83, 87 (1870) ; Roeder v. Stein, 23 Nev. 92, 97, 42 Pac. 807 (1803) : Union Mill
& Min, Co. v. Dangbderp, 81 Fed. 73, 106 (D. Nev., 1807).

M Union Ml & Min, Co. v. Dangberg, 81 Fed. 73, 108 (D. Nev., 1897).
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the time the subsequent rights attached.?*? Hence one who enlarges his
ditch beyond the scope of his original appropriation thereby makes, to
the extent of the enlargement, a new appropriation; and this new
appropriation is subordinate to any intervening rights that may have
been acquired on the streain between the time of the original appro-
priation and the time of the enlargement.z*?

Effect of Losses in Stream Channel.

One who appropriates water at a particular point is not penalized
because of heavy losses in the bed of the stream above the point of his
diversion.?* If enough water will reach the headgate of the prior
appropriator under natural conditions to be of heneficial use to him,
he is entitled to have the water tlow there. Although every appropriator
should be restricted to an economical and beneficial nse from his point
of diversion, nevertheless (at 27 Nev. 100):

* * * we cannot sanction a policy which inevitably would result in
depriving the prior and lower appropriator for the lLenefit of the later
claimant nearer the head of the stream, hecause the latter wonld have a
greater quantity of water, and consequently moure benefit, and would save
the seepage and evaporation occasioned by the flow further down to the

" lands of the earlier settler.

The court stated that if junior appropriators could save water that
otherwise would be wasted, they must do that at their own expense, or
at least without detriment to existing rights whether up or down
stream.

However, if the quantity of water that would reach the downstream
prior appropriator is too small to be of any benefit to him, then
upstream junior appropriators are not precluded from making use of
such water as they can divert within their appropriative rights.2
With respect to this, the court stated that:

It would be unjust and inequitable to compel the farmers in the valley
. to allow the water to run down fo the mills when the quaniity of water
wns wholly insuflicient, (o cuable the comploinant {o run ils mills with
water power, There must be a benelicial wse befoyre any prolection ¢in le
invoked. No provisious should be contained in the decrce which would
result in depriving one party of the use of the water when the other party
could make no beneficial use of it. This would amount to a destruction.
instead of a protection, of the rights of the partles. In the appropriation
of water, there cannot he any “dog in the manger” business hy either
party, to interfere with the rights of others, when noe Leneficinal use of the
water is or can be made by the party causing such interference. * * *

PROTECTION OF THE APPROPRIATIVE RIGHT

A right to use water beneficially is to be regarded and protected as
real property.2°¢

A Federal court has said that a State may not by its laws deprive
a citizen of another State of a right to establish and protect his rights
to property within the first State by a proceeding in a Federal conrt.
The Nevada Supreme Court, in a very carly case, stated that an Indian
who had appropriated water ou the public lands of the United States

22 Proetor v. Jeaningx, 6 Nev. 83, 87 (1870).

= Ophir Silver Min, Co, v. Carpenter, 4 Neov, O34, T42-5.14, S8 (1860),

2 Toulkin v, Winzell, 2T Nev, 88, 96G-97, 99-101, 78 I'ne. 508 (19083),

=8 Union Mill & Min, Co, v. Dangherg, R1 Fed. 73, 119 (D. Nev.. 1897).

= Application of Filippini, 66 Nev. 17, 21-22, 202 Pac. (2d) 535, 537 (1949).
27 Ellison Ranching Co, v. Woodward, 34 Fed. (21) 820, 821 (D. Nev., 1929).
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might maintain an action for the diversion of that water.2®® It has
been held that whereas parties who have separate interests in the water
of a stream cannot unite in an action for damages for its past diver-
sion, nevertheless they may unite in an action to restrain futire
diversions.*®® In an action brought by a prior appropriator with
respeet to a diversion that interferes with the exercise of his rights, it
1s not necessary that he aver ownership of the waters, the averment of
his own prior appropriation and of the defendant’s diversion being
enough.*'?

Protection on Tributary Sources of Supply.

The appropriative right is entitled to protection on tributaries of
the source of supply to which the appropriative right attaches.?* This
includes the water of a spring which is a source of a natural water-
course, regardless of the ownership of the land on which the spring is
situated.?*? This principle applies likewise to a case in which water
_ originating in springs and tributary to a stream either percolates

through the soil on the way to the stream or is conveyed thereto by
unknown subterranean channels.?® The court stated (at 16 Nev. 324)

that:

It would be a mere pretense of protection of the rights acquired by the
eartier appropriators of the waters of the creek to say that Iater appro-
priators could lawfully acquire rights to the springs which constitute the
source of the creek simply because the means by which the waters are
conveyed from springs to creek are subterranean and not well nnderstood.
* L S |

Remedies for Infringement.

Larly in the judicial history of Nevada water rights, it was held
that where a diversion injurious to a prior appropriator might ripen
by lapse of time into a preseriptive right, even though the prior appro-
priator’s crops were not actually damaged, it was nevertheless an
injury to the appropriator’s rights entitling him to recover nominal
damages and to an equitable decree deelaring the quantity of water
to which he was entitled.?'* The court went on to say that:

The rule of law is, that in cases for the diversion of water, where there
is a clear violation of a right and equitable relief is prayed for, it is not
necessary to show actunl damage; every violation of a right imports
damage; and this prineciple is applied whenever the net done is of sitch n
nature as that by its repetition or continuance it may become the founda-
tion of an adverse right, * #* =

The right of an appropriator to equitable relief by way of injunec-
tion, in cases in which there is an interference with his right under
such conditions that by lapse of time the foundation for an adverse
right would be laid, has been consistently recognized by the courts.>'”

8 Lobdell v, Hall, 3 Nev. 507, 516 (1S68).

* Ronnow v. Delmne, 23 Nev. 29, 30, 33, 41 Pac. 1074 (18053),

o Jerrett v, Mahan, 20 Nev, 89, 98, 17 Pac. 12 (1888). The court staled that
allegation of ownership of the water was a conclusion of Inw and would add
nothing to the pleadings.

M Tonkin v. Winzell, 27 Nev. 88, 96-97. 73 Pne. 593 (1903).

M Camphell v, Goldficld Conaolidated IWater Co,, 36 Nev., 458, 401-462, 126
Tue, 976 (1913),

1 Strait v. Brown, 16 Nev, 317, 323-194 (1881),

M Burnes v. Sabron, 10 Nev. 217, 247 (1875).

78 Bidleman v. Short, 38 Nev. 467, 471, 150 Pac. 834 (1915): Robison v.
Mathis, 49 Nev. 35, 43—44. 234 Pne. 000 {1925).
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While it is well settled, said the supreme court in a fairly early case,
that equity will not enjoin mere trespass where no general claim of
right or title is made by the defendant, and where there is no appre-
ciable damage and the remedy at law is adequate, nevertheless where
defendant claims a right which in time might ripen into an adverse
right and deprive the plaintiff of his property, then plaintiff can both
vindicate his right and preserve it.2' It is not necessary in such case
to show actual damages or present use of the water in order to get
equitable relief by way of a perpetual injunction.

Where the title to water has been obtained by prior appropriation,
a decree enjoining a party from wrongfully diverting it is not erron-
eous merely because the party so enjoined owns the land through which
the water naturally flows.?!?

The remedies of claimants of water rights who are parties to an
adjudieation under the special statutory procedure, who are aggrieved
by an act of the State Engineer during the course of the adjudication
proceedings, are limited to the adequate plan therein provided to pro-
tect their rights. (See dlscussmn of special statutory procedure under
“Adjudication of water rights,” page 48.)

Exercise of the Appropriative Right
DIVERSION AND DISTRIBUTION WORKS

Right to Means of Delivery of Water.

As water for the reclamation of arid lands by means of irrigation
may not be supplied thereto without the aid of ditches or canals, and
in some eases the use of storage rescrvoirs, the right to the water hag
been held to carry with it rwhts in the means of delivery to the
landg.*®

Means of Diversion.

It is immaterial, in acquiring an appropriative right, whether the
water is taken from the stream by means of a canal, diteh, flume, or
pipe, or by any other method.?'?

As noted above (see “Completion of appropriation,” pages 14, 15),
the use of natural overflow from a stream is not considered in Nevada
an adequate diversion of the water from the standpoint of acquiring an
appropriative right for agricultural purposes; but for stock-watering
purposes, a mechanical means of diversion is not necessary if the cstock-
water right can be exercised adequately and economically without it
and if the prevailing custom is to do so.

Use of Natural Channel to Convey Water.

The channel of a natural stream or watercourse may be used for
the purpose of conveying stored water from the place of storage to the

2e ;0wen v. Ashley, 16 Nev. 311, 315-317 (1881).

at Ronnow v. Delmue, 23 Nev. 29, 30, 34, 41 Pae. 1074 (1895). The court
stated that an owner of land has no more right to interfere with the flow of
water across his land, if it has been appropriated by someone eise, than if the
water were flowing across the land of somebody else. “If the law were other-
wise the right to the use of water would rest upon a very frail foundation.”

n8 Reconstruction Finance Corporation v. Schmitt, 20 Fed. Supp. 816, 820
{D. Nev,, 1937).

9 Miller & Luax v, Rickey, 12T Fed. 573, 584 (D. Nev., 1904).
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place of use, subject to existing rights, due allowance for transmission
losses to be made, under the supervision of the State Iingineer.2?

The Nevada Supreme Court, in a ense decided in 1886, referred to
the principle applied in certain California cases to the effect that
mingling artificial waters with the waters of a natural watercourse,
in order to convey the artificial waters to the point of use, was not
‘abandonment. This, said the court, did not apply to a situation in
which waters had been discharged for the purpose of getting rid of
them and without any intention of reclaiming them.?*

EFFICIENCY OF PRACTICES

The works for the diversion and conveyancee of water 1o the irrigated
land must be reasonably ellicient, because the rule as to reasonable and
economical use of water applies to methods of diversion and convey-
ance as well as to application of the water to the land.?** The supreme
court stated that:

The topography of the country and the character of the soil through which
water is conveyed to the point of use must, of course, he taken into con-
gideratlon In determining the amount of water to which an appropriator
18 entitled, but an appropriator has no right to run water inte a swamp
and cause the loss of two-thirds of a stream simply beeause he is follow-
Ing lines of least resistance. Such a method of diversion would not be an
economical use of the water providing another reasonnable method, nnder
all the cirenmstances, could he devised to avoid such Toss. even though it
oceasioned some additional expeunse to the appropriator, * * =*

While the conveyance of water through a diteh always involves some
loss of water, which without incurring unreasonable expense is gener-
ally unavoidable, nevertheless after others have acquired rights in the
stream an appropriator cannot chauge the wmethod of use if the elfect
Is to increase materially the waste.??’

ROTATION IN USE OF WATER

The statute authorizes water users to rotate in the nse of the water
supply to which they may be collectively entitled; it likewise author-
izes a single water user having lands to which water rights of differ-
ent priorities attach, to rotate in the use of the water, When such
rotation can be made without injury to Jands enjoying earlier priori-
ties, to the end that each water user may have an irrigation head of at
least two cubic feet per second.22*

™ Nev. Comp. Laws 1929, secs. 8238, 7890, 7941, 7963.

= 8chulz v. Sweeny, 19 Nev. 359, 361-362, 11 Pac. 2533 (188G). The Californin
cases relied upon by counsel were Hoffman v. Stone, 7 Calif. 46 (1857), and
Butte Canal & Ditch Co. v. Vaughn, 11 Calif. 143 ( 1858).

=2 Doherty v. Pratt, 34 Nev. 343, 348, 124 Pac. 574 (1912). See also Kent v.

YSmith, 62 Nev. 30, 39, 140 Pac. (2d) 357 (1943). In Robison v. Mathis, 49 Ner,

35, 45, 234 Pac. 690 (1925), which was an actlon to obtain a decree establishing
plaintiffs’ right to the use of n certnin quantity of water for watering sheep,
the court said that the plaintiffs’ means of utilizing their right to the use of
the waters of the spring had been set out in the complaint nna judgment, and
must, in the absence of evidence to the contrary, be deemed a sufliciently eco-
nomical method to accomplish that purpose and to leave any surplus availnble
for the use of others. :

= Roeder v, Stein, 23 Nev., 92, 97, 42 Pac. 867 (1895). Such a change may he
forhidden and parties compelied to keep their flumes and ditches in good
repair, in order to prevent any unnecessnry waste,

# Nev. Comp. Laws 1929, sec. 7971,
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Rotation questions have been involved in two Federal decrees affect-
ing water users in Nevada. Tn one deeision the conrt stated that where
facts had existed similar to those in the instant controversy, the eourts
in the application of riparian rules had solved the diffienlty by decree-
ing to the respective parties the use of the full flow of the stream dur-
ing different periods of time, and believed that such rule could be
properly applied in the instant case.?*® Accordingly, the water of the
stream was allocated between the parties with reference to certain
periods of time.

In a later Federal case certain users of water from Carson River
were located within California and others within Nevada.?*® Riparian
rights were held by some parties and appropriative rights by others.
The court believed that the only practicable and fair method of divid-
ing the water was by time during the dry season. Accordingly, alter-
nate use of the entire stream flow was authorized to the groups on each
side of the State line, each group to have the use for five days in each
ten-day period during the months of June to October, inclusive.

EXCHANGE OF WATER

If waste by seepage and evaporation can be prevented by draining
sivamps and depressions, or by substituting improved methods of con-
veying water for inefficient methods, then, said the Nevada Supreme
Court, the desired improvement should be made at the expense of the
subsequent appropriator who desires to utilize the water thereby to be
saved.?*? _ :

CHANGES IN EXERCISE OF RIGHTS

The statute governing the appropriation of water authorizes chaunges
in the point of diversion, place of use, or manner of nse of water
already appropriated, after first applying to the State Engineer for
a permit to make the change, the right to be perfected under the pro-
cedure provided for the appropriation of water.?** This provision does
not impair any vested right of persons who initiated and perfleeted
their appropriative rights prior to the passage of the statute.*?®

The State Engineer is required to approve all applieations in which
the change does not tend to impair the value of existing rights, or to
be otherwise detrimental to the public welfare; and it is his duty to
reject the application iu eases in which the proposed change conflicts
with existing rights, or threatens to prove detrimental to the publie
interest.23°

The right to make changes in the exercise of appropriative rights
has been long recognized by the courts, provided in all cases that the
change works no injury to other rights.?®* The statute prescribed a

= Union Mill & Min., Co. v. Dangberp, 81 Fed. 73, 121 (D. Ney., 1897).
Although this case was not decided until 1897, it related to certain previous
decrces in which riparinn rights had heen adjudicated.

= Anderson v. Bassman, 140 Fed. 14, 21-24, 28, 29 (N. D. Cali(., 1005).

*= Tonkin v. Winzell, 27 Nev, 88, 99-100, 73 Paec. 593 (1003). .

¥ Nev., Comp. Laws 1929. sec. T944.

= Bergman v. Kearney, 241 Fed. 884, 912 (D. Nev., 1917).

*® Nev. Comp. Laws 1929, sec. 7048,

M Qmith v, Logan, 18 Nev. 149, 154, 1 Pne. 678 (1883), place of use; Tanion
AL & Min. Co. v. Dangberg, 81 Fed. 73, 113 (D. Nev., 1897) ; Miller ¢ Lux v.
Rickey, 127 Fed. 573, 584 (D. Nev., 1904), point of diversion; Twaddle v.
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method of administrative procedure by which such changes could be
made. The supreme court has pointed ont that the statute contains a
positive admonition that the Stafe Engineer shall not permil a change
if the proposed change tends Lo impaie the value of existing rights or
to be otherwise detrimental to the publie welfare, 232

In Kent v. Smith, just cited, the action centered solely upon a con-
struction of a deeree of adjudication. Tlie order authorizing the change
in point of diversion and Place of nuse was made long after the deeree
was issued and bore no relation to it. The supreme court felt that such
suit was not a proper action in which to try the question of injury
from the change; that that matter should be determined in a proper
proceeding involving that specific issue, in which all parties whose
interests might be affeeted conld beo given a chanee to be heard.

Place of Use.

A Federal court approved a decree restricting the use of certain
water to certaiu lands, by reason of the fact that approximately two-
thirds of the water found its way back into the stream by percolation,
so that junior appropriators downstream were afforded the opportun-
ity of making use of that quantity.?** The court stated that in justice
and equity the use of the water should be confined to the locality where
it was being used by the prior appropriator at the time the Junior
appropriators acquired their right,

In a fairly early case the Nevada Supreme Court said that one who
had appropriated water for use on land on which he was a trespasser,
could have changed the use of the water to other lands.2s+

A\ section of the water-rights statute enacted in 1913 provides that:**s

All water used in this state for heneficial purposes shall remain appurte-
nant to the place of use: provided, that if for any reason it should at any
time become impracticable to beneficially or economically use water at
the place to which 1t is appurtenant. said right may be severed from such
blace of use and simultaneously transtorred and hecome appurtenant to

other place or places of use, in the manner provided in this act, nnd not
otherwise, without losing. priority of right heretofore established; and

Winters, 29 Nev. 88, 103, 85 Pac. 280 (190G), 89 Pac. 289 (1907), point of
diversion and purpose of use; Vineyard Land & Stock Co. v. Tivin Falls
Salmon River Land « Water Cn.. 245 Fed, 9. 28 (C.C.A. Oth. 1917).

=2 lent v. Smith, 62 Nev. 30, 3940, 140 Pac. (2d) 357 (1943).

¥ Vinenard Land & Stock Co. v. Tiwin Falls Salnmon River Land & Water
Co., 245 Fed, 9, 28 (C.C.A. Oth, 1917). .

24 Smith v. Logan, 18 Nev. 149, 154, 1 Pac. 678 (1883). The siatement of the
court was in answer to a contention by one who became the rightful owner of
the land in question, that the use of the water on that land by the trespasser
had made it appurtenant to the land, and that the one who acauired the title
to the land likewise acquired the water right. The supreme court denied this
claim. This ease did not involve Nev. Comp. Laws 1929, sec. 7593, which had
not then been enacted.

. ¥ Nev. Comp. Laws 1929, sec. 7893, Certain parties to an action that reached
the supreme court had been served with water by a commercial irrigation
company for wmany yeurs prior to the enactment of the foregoing stntute:
Prosole v. Steamboat Canal Co., 37 Nev. 154, 158, 140 Pac. 720, 144 Pnc. 744

the consumers of water were not affected by the provisions of this section,
inasmuch as it was not to he viewed as being retrospective insofar as such
cases were conlicerned, The right to change the place of use, lowever, wng not
involved in this case. It concerned the right of a consumer to n continuance of
delivery of his accustomed water supply.
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provided, that the provlsions of this section shall not apply in cases of
ditch or canal companies which have appropriated water for diversion and
transmission to the lands of private persens at an annunt ehnrge,

Purpose of Use.

A party who has no interest in a water supply by v1rtue of an appro-
priation, is in no position to complain of a change in the purpose of
use of the water to a beneficial use different from that for which origi-
nally appropriated.23®

Means of Diversion.

The rule to the effect that at any time after an appropriative right
is acquired, the holder may change the point of diversion if such can
be done without injury to others, applies to the means used in making

the diversion.?®*? The court stated that:

It is immaterial, in acquiring the right, whether the water was taken from
the river by menns of & enunl, ditch, flume, or pipe, or by any other methad.

Loss of Water Rights
ABANDONMENT

- Abandonment is a voluntary matter, a question of intent,?*® to be
evidenced by overt acts.?s® The discharge of water from a flume for
the purpose of getting rid of it, without intention to reclalm it, is
conclusive evidence of an abandonment of the water,2%

Mere lapse of time does not of itself constitute an abandonment.?4
However, in determining the question of intent to abandon a right,
the conrts may take nonuse of the water and other pertinent eciveums-
stances into consideration.*** _

‘When the overt acts evidencing an intention to abandon an appro-
priative water right appear, the right ceases and cannot be resumed
after the rights of others have intervened.?*® Upon the voluntary
abandonment of a right to use water, the water beecomes a part of the
natural stream or other sonrce and reverts to the State ahsolutely,
without any outstanding title to its nse as against the State.?** Thus,
abandoned water is immediately subjeet to appropriation by the first
applicant.

2% Campbell v. Goldfield Consolldated Water Co., 36 Nev, 438, 4G2, 136 Dac.
976 (1913).

7 Miller & Lua v. Rickey, 127 Fed. 573, 584 (D. Nev., 1004).

28 In re Manse Spring and Its Tributaries, 60 Nev. 280, 280287, 281, 290, 108
Pac. (2d) 311 (1940) ; Valcalda v. Silver Peak Mines, 86 Fed. 90, 95 (C.(LA.
Oth, 1898).

® Anderson Land & Stock Co. v. McComnell, 188 Fed. 818, 823 (D. Nerv,,
1910).

0 Schulz v. Sweeny, 19 Nev. 359, 361, 11 Pac. 253 (1886).

*1 Valcalda v. Silver Peak Mines, 86 Fed. 90, 95 (C.C.A. 9th, 1808).

B2 In re Mause Spring and Its Tributarics, G0 Nev, 280, 290, 108 Pac. (2d)
311 (1940).

M Anderson Land & Stock Co. v. McConnell, 188 Fed. 818, 823 (D. Ner,,
. 1910).

M In re Mange Spring and Its Tributaries, 60 Nev. 280, 286-287, 108 Pac.
(2d) 311 (1940).
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STATUTORY FORFEITURE

The water-rights statute provides that:2+

* * * in case the owner ar owners of any sneh ditch, eanal, reser-
voir, or any other means of diverting any of the public waler shall fail
to use the water therefrom or thereby for benelicial purposes for which the
right of use exists during any five successive years, the right to so use
shall be deemed as having been abandoned, and any such owner or owners
shall thereupon forfeit all water rights, easements, and privileges appurte-
nant thereto theretofore acquired, and all the water so formerly appro-
priated by such owner or owners and/or their predecessors in interest may
be again appropriated for beneficial use the same as if such diteh, canal,
reservoir, or other means of diversion had never been eonstructed, and any
qualified person may appropriate any such water for beneficial use; * * *,

The Nevada Supreme Court has approved the application of the
foregoing section to rights acquired under the statute.?*® As water is
State property, the State has a right to prescribe how it may be used
and obtained, and to provide how long water may be permitted to
run idly and not be beneficially used. Furthermore, the legislature has
a right to preseribe a method by which rights acquired prior to the
enactment of the law may be lost, providing that such prior and vested
rights are not thereby impaired. Courts appreeiate the necessity of
requiring that water be beneficially used because of its publie impor-
tance, but will take into consideration the eircumstances of the par-
tieular case and “will not cause to be forfeited or taken away valuable
rights when the nonuse of water was occasioned by justifiable causes.
Especially is this true of rights which became vested prior to 1913.”
(60 Nev. at 290-291.) _

There was substantial evidence in the reecord in the Manse Spring
case upon which to base a finding that there had been no abandonment
of the waters of the springs. To impose a stricter procedure than loss
by abandonment upon rights acquired prior to 1913 would impair such
rights. Hence, so far as this case is ‘concerned, these rights conld he
lost only in accordanee with the law in existenee at the time of the
enactment of the 1913 statute, which was by intentional abandonment.

DISTINCTION BETWEEN ABANDONMENT AND FORFEITURE

The section of the statute relating to forfeiture contains both the
words “abandonment” and “forfeiture,” although the two terms are
entirely different in their operation.

The supreme court in the Manse Spring case®*” devoted considerable
attention to the fundamental distinctions between abandonment and
statutory forfeiture, emphasizing the points that abandonment is the
relinquishment of the right by the owner with the intention of for-
saking and deserting it, whereas forfeiture is the involuntary or forced
loss of the right caused by the failure of the appropriator to utilize
the water throughout the period required by the statute. The element

%5 Nev. Comp. Laws 1920, sec. 7897, as amended by Stats. 1949, ch, 83. _

2 In re Manse Spring and Iis Tributaries, 60 Nev. 280, 287, 288, 280-2091,
108 Pac. (2d) 311 (1940).

' In re Manse Spring and Its Trihutaries, 60 Nev. 280, 287--288, 200-291,
108 Pac. (2d) 311 (1940). The court, at 60 Nev. 287-288, quoted from Kinney
on Irrigation and Water Righis, 2d ed., vol. 2, p. 2020, see, 1118, and Wiel on
Water Rights in the Western States, 3d ed., vol. 1, p. 621, sec. 578, with respect
to the distinctions between abandonment and forfeiture.

4
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of intent, so necessary in the case of an abandonment, is not a neces-
sary element in the case of forfeiture. On the contrary, a forfeiture
may be worked diveetly against the intent of the owner of the right
to continue in its possession and use.

The court in the Manse Spring case took the view that loss of a
water right by forfeiture presents a much stricter and more absolute
procedure than loss by abandonment; that courts will not cause the
forfeiture of valuable rights when the nonuse of water was occasioned
by justifiable eauscs, particularly with respect to rights vested prior
to the enactment of the statute; and that it would seem that the cir-
cumstances preventing a loss because of nonuse should be much
stronger in cases to which the forfeiture statute applies than in those
to which it does not apply.

ADVERSE POSSESSION AND USE
Analogy to Adverse Holding of Land.

The Nevada Supreme Court stated:24®

But no rule of law {s more familiar than that the preswnption resalting
from adverse holding or user is not a grant against any particular person,
but against the title under which he holds. * * % The presamption
respecting the adverse user of water and the adverse holding of land
stands upou the same footing, and the reason which will sustain the one
will likewise uphold the other, * * *

Possibility of Acquiring Water Right by Adverse Use.

The supreme court in 1949 considered it settled that a right to use
water might be acquired by adverse use prior to the enactment of the
water law of Nevada.®® The court was not prepared to overrule a
previous holding to that effect, nor to read into the water statute
something that it did not find stated there even by implication.

However, the decision was made reluctantly, by a vote of two to
one. The majority opinion stated (at 66 Nev. 28-29) “that adverse use
is wholly wnwarranted, unnceessary and clearly dangerous to the
appropriation and distribution of publie property.” Further, the prob-
lem “requires solving in order that the water law can be made more
effective, and * * * iy order that a water right may not be
destroyed or cxtensive and expensive litigation inearred by reason of
adverse use or attempted use.” Inasmuch as the legislature was then
in session, the court specifically called the problem to its attention.
Accordingly, the legislature amended the water-rights statute to
include, in the section limiting the right to reasonable and economical
use, a proviso to the effect that:25°

* * * provided, no prescriptive right to the use of such water or any
of the public water appropriated or unappropriated can be acquired Ly
adverse user or adverse possession for any period of {ime whatsoever,
but any such right to appropriate any of said water shall be initiated by

first making applieation to the state engineer for a permit to approprinte
the same as in this act provided and not otherwise.

*8 Vansickle v. Haines, 7 Nev. 249, 283-284 (1872).

** Application of Filippini, 66 Nev. 17, 26-27, 202 Pac. (2d) 533 (1949). The
court cited Awthors v. Bryant, 22 Nev, 242, 38 Pac. 439 (1894).

** Nev. Comp. T.aws 1929, sec. 7897, as amended by Stats. 1949, ch. 83. Jus-
tice Eather, who dissented in the Filippini case, disagreed with the majority's
interpretation and construction of the term “appropriation” as used in the
statutes, and believed that the policy desired had alrendy been made by the
legislature. (66 Nev. at 31-33.)
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Distinguished from Appropriative Right.

The Nevada Supreme Court pointed out in the Filippini ease that
an appropriation ol water is an original acquisition from the Govern-
ment by diversion and use.?*' I'he eourt went on to say that no rights
can be acquired against or from the Government by prescription, and
hence there can be o appropriation by preseription. In order that
there may be an adverse use, a superior right must be invaded. Con-
tinuing, it was said (at 66 Nev, 23) that:

‘/'Hence an appropriation is a method of acquiring a right to the use of
water from the government and the acquisition of a right by adverse use
contempiates a right already in existence, and acquired as such by adverse
use fromn the owner thereof. * * »

The fact that no State statute of limitation can defeat the title of
the United States to its publie lands was emphasized in one of the early
cases,?s?

Elements of Prescriptive Right.

In order to establish a prescriptive right, the use of the water must
have been actual, open, notorious, and not clandestine; adverse and
hostile to the right of the rightful party; exclusive; continuous and
uninterrupted ; under a claim of right; for the full period prescribed
by the statute of limitations.?*?

Invasion of right.—A superior right must be invaded to make a use
of water adverse.?s* To support a claim of preseription, there must be
a clear violation of the right of the rightful owner, even if there is no
appreciable damage.®® It must be such an invasion of the rights of
the party against whom the right is ¢laimed that he will have a ground
of action against the intruder 2

Ezclusive use.—No support to a claim by prescription ean be derived
from the use of water by junior appropriators who did not use more
water than remained in the stream after dedneting all of the water
that was claimed by prior appropriators.?*” Under such circumst.ances
the use by these parties was subordinate to and entirely consistent
with the prior rights of the others. A preseriptive right cannot be
acquired if, during the time in which such right is claimed to have
acerued, there has been an abundant supply of water in the source of
supply for all other claimants, 25 _

In another decision the term “exclusive” was applied to a claim of
title, which must be “exelusive of any other, as one’s own,’”*%?

= Application of Filippini, 66 Nev. 17, 22-23, 202 Pac. (2d) 535, 538 (1949).

™ Vangickle v. Haines, T Nev. 249, 256, 284 (1872). The court stated tl}_ﬂt hi)
to public lands of the United States, Congress alone can deal with the title.

# See Boynton v. Longley, 19 Nev. 69, 76-77, 6 Pac. 437 (1885) ; Anthors v.
Bryant, 22 Nev, 242, 247, 38 Pac. 439 (1894) ; Union Mill & Min. Co. v. Dang-
berg, 81 Fed. 73, 91-62 (D, Nev., 1897).

= Application of Filippini, GG Nev. 17, 23, 202 Pac. (2d) 535, 538 (1049).

** See Barnes v. Sabron, 10 Nev. 23 7, 247 (1875) ; Brown v. Ashicy, 1G Nev.
311, 315-317 (1881). :

* Authors v, Bryant, 22 Nev. 242, 247, 38 Pac. 439 (1894) ; Union JMill &
Min. Co. v. Dangberg, 81 Fed. 73, 92 (D. Nev., 1807) ; Anderson v. Bassman,
140 Fed. 14, 25 (N. D. Calif., 1905).

=T Dick v. Rird, 14 Nev., 161, 16G (1879).

& Union Mill & Min. Co. v. Dangberg, 81 Fed, 73, 91 (D. Nev, 1897). The
court said that “A mere scrambling possession of the water * * » gives
no prescriptive right; * = +»

= Anthors v. Bryant, 22 Nev. 242, 217, 38 Pac. 439 (1804).
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Uninterrupted use.—To maintain a prescriptive right, the claimant
must have had an uninterrupted enjoyment of the same during the
period claimed, for the time preseribed by the statute of limitations,ze®
An actual physical interruption of the use of water prevents the crea-
tion of a title by prescription.?®* And in a case in which the adverse
use of water to the injury of the complainants was resisted and inter-
rupted by physical force until a certain year, and an appeal was made
to the eourts for relief in the year following, it was held that the
defense of the statute of limitations could not be sustained.?:2

Claim of right—The use of water by the claimant of a prescriptive
right must have been made “under claim or color of right.”’2°® The
defendant’s interference with the rights of others to the use of certain
waters, a threat to continue such interference, and a use of such waters
for the defendant’s own benefit for the irrigation of lands, “which, it
is inferable, were under a claim of right, could become, by the lapse
of time, the foundation for an adverse right in the defendant.’’?%

Statute of limitations.—The use of water claimed as the foundation
of a prescriptive right must have been made throughout the period
preseribed by the statute of limitations.** An appropriator who
resumes possession of sufficient water to irrigate his land before the
statute of limitations expires does not lose his right to the use of such
waters by prescription.2*s

Burden of Proof.
The rule is that:267

The burden of proving an adverse uninlerrupted use of water, with the
knowledge and acquiescence of the party having a prior right, isx cast on
the party claiming it, * * =

20 Inion Mill & Min, Co. v. Dangberg, 81 Fed. 73, 91-92 (D. Nev., 1897).

® Anthors v. Bryant, 22 Nev, 242, 240-247, 38 Pac. 439 (1894).

=3 Anderson v. Bassman, 140 Fed. 14, 25 (N, D. Calif., 1905).

2 Winter v. Winter, 8 Nev. 129, 135 (1872). In Anthors v. Brpant, 22 Nev.
242, 247, 38 Pac. 439 (1894), the court said that the use “must be held under
claim of title, exclusive of any other, as one's own; * * *”

2t Robison v. Maihis, 49 Nev. 85, 43, 234 Pac, 690 (1925). See Brown v.
Ashley, 16 Nev, 311, 315-317 (1881).

= Authors v. Bryant, 22 Nev, 242, 246-247, 38 Pac. 439 (1804).

» Imith v. Logun, 18 Nev. 149, 154-145, 1 Pac. G678 (1883). The findings
showed that from 1861 untfl 1867, inclusive, an appropriator irrigated from 10
to 35 acres of land; during the years 18G8, 1869, and 1870 he made no use of
the water; and in 1871 and 1872 he irrigated only 5 aeres. During these last
5 years another party and his predecessors had used the waters adversely to
the claim of the first party. It was held that the adverse parties acquired the
right to so much of the waters appropriated by the first party as he had failed
to use during the statutory period, but that his resumption of use with respect
to 5 acres in 1871 was suflicient to maintain his right to the possession of
sufficient water to irrigate that 5 acres of land.

# Union Mill & Min, Co. v. Dangherg, 81 Fed. 73, 91 (D). Nev., 1897). The
Nevada Supreme Court stated, in Boynton v. Longley, 19 Nev. 69, 76, ¢ Pac.
437 (1880), with reference to a claim of preseriptive right to discharge waste
water upon the land of another: “A mere acquiescence or permission on the
part of the respondent to allow the flow of the waste or surplus water in such
limited quantity as did his land no injury, cannot be so construed as to give
appellanut a prescriptive right to increase the flow to such an extent as to
damage respondent’s land. * * * Appelinnt failed to show to the satisfaction
of the court and jury that he had continuously exercised the right of flowing
the waste water upon respondent’s land for the period of flve years without
any substantial change. * * *» _
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Extent of Easement,

The Nevada Supreme Court has held that:2es

The right acquired by prescripiion is only commensuriie with the right
enjoyed. The extent of the enjoyment meusures the extent of the right,
The right gained by prescription fs always confined to the right as exer-
cised for the full period of time required by the statute, * * »,
party claiming a prescriptive right for five years, who, within that time,
enlarges the use, cannot, at the end of that time, claim the use ns enlarged
within that period, * *= =*

Equitable Relief to Prevent Vesting of Prescriptive Right,

A party is entitled to injunctive relief in a case in which there is a
clear violation of his right to the use of water, which is of such a nature
that by its repetition or continuance it may become the foundation of -
an adverse right. (See the discussion of remedies for infringement
under “Protection of the appropriative right,” pages 33, 34.)

ESTOPPEL

It was leld in a Federal case that a plea of equitable estoppel (as
well as title by preseription) must fall, where it was shown that up
to 1898 the parties’ adverse use of water to the injury of other parties
was resisted and interrupted by physical force, and that in 1899 an
action was commenced in the courts to obtain relief, 200

Adjudication of Water Rights
NATURE OF ACTIONS
Purpose of Suit to Quiet Title.

The main purpose of a suit to quiet title to water rights is to deter-
mine the respective rights of the parties to the use of the water.2"®
Hence, a decree that leaves the controversy undetermined and subject
to future litigation defeats the purpose for which the action was
brought.

A decree that is not certain and definite with respect to the quantity
of water appropriated, or that does not provide a basis for ascertain-

ing such quantity, cannot be upheld.?"
Relation to Contempt Proceeding,

The trial ecourt has the right to enforce its decrees of adjudication
of water rights by contempt proceedings.?™ But when many appropria-
tors are involved, the court may find it necessary to engage the services
of a watermaster and, if available for the purpose, those of the State
Engineer (69 Nev. at 225-226). (See “Administration of water rights
and distribution of water,” pages 48, 49.)

Counsel for one of the parties in a proceeding to determine relative
rights to waters of a stream system insisted that the judgment of
dismissal in a contempt proceeding was res judicata of the issues in

*s Roynton v. Longley, 19 Nev. 69, 76, 6 Pac. 437 (1885). See also Uiion Mil
«& Min. Co. v. Dangberg, 81 Fed. 73, 91 (D. Nev., 1897).

™ Anderson v. Bassman, 140 Fed. 14, 25 (N. D. Calif., 1905).

0 Pacg&;c Live Stock Co. v. Ellison Ranching Co., 52 Nev. 279, 206, 286 Pac.
120 (1930).

LYW alsh v, TWallace, 26 Nov, 299, 330, G7 Iac. 014 (1902).

3 McCormick v, Sizth Judicial District Court, 6T Nev. 318, 329-330, 218 Pac.
(2d) 939 (1950) ; 69 Nev. 214, 225, 248 Pac. (2d) 803 (1952).
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the adjudication proceeding.?’* Iowever, connsel had failed to furnish
the court with any authority to the effeet that a water right eould be
adjudicated in a coutempt proceeding, and the court did not belicve
that it was ever contemplated that a valuable property right could
be adjudicated incidentally to a proceeding in which the adjudication
was not the main question involved, A contempt proceeding, said the
court, is a special proceeding, criminal in character, It is not an appro-
priate action in which to determine that the rights of parties as fixed
and established by a decree of adjudication are no longer so fixed and
established, or that the adjudication decree is no longer binding upon
such parties.

REFERENCE TO STATE ENGINEER IN CASE OF PRIVATE SUITS

The water-rights statute provides that in any suit brought to deter-
mine water rights, all persons who claim the right to use such waters
shall be made parties.?™* When any such suit has been filed, the court
is required to direct the State Engineer to furnish a complete hydro-
graphic survey of the stream system. It is also provided that in the
case of any such suit pending at the time of the enactment or thereafter
commenced, the same may at any time, at the court’s discretion, be
transferred to the State Engincer for determination under the special

statutory procedure noted immediately below.

SPECIAL STATUTORY PROCEDURE
Statutory Provisions.

A special proeedure for the determination of rights to the wse of
water of any stream or stream system is included in the water-rights
statute.?™®

The State Engineer, if he finds the facts and conditions justify it,
is required to commence a determination of the relative rights to the
use of water of any stream or stream system, either upon petition
signed by one or more water users or u pon his own motion, The pro-
ceeding begins with an examination of water supplies, diversions, and
irrigated lands, and taking of proofs of appropriations filed by all .
claimants. Based upon these findings, a preliminary order of deter-
mination of water rights is made. The State Engineer’s final order of
determination, made after the hearing of objections, together with
evidence taken, are filed in the appropriate distriet court as the basis
of a civil action. Hearings are held by the court upon the exceptions.
At the conclusion of the proceeding, the court enters a deeree affirming
or modifying the order of the State Engineer.

Upon the final determination of the relative rights to the waters of
any stream system, the State Engineer issues to each person repre-
sented therein a certificate.?” T'his certificate specifies the date of
- priority and extent and purpose of the right so adjudicated, including,
if the water is to be used for irrigation purposes, a description of the
land to which the water is appurtenant.

™ In re Barber Creek and Its Tributaries (Scosse v. Ch nwreh), 46 Nev, 254,
250-262, 205 Pae. 518, 210 Pac. 563 ( 1922).

#1¢ Nev. Comp. Taws 1929, sec. 7930.

#5 Nev. Comp. Laws 1929, sees. 7005 to 7929,

¥¢ Nev. Comp. Laws 1929, sec. 7938.
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Character of Proceeding.

The special statutory proceeding is divided into two parts, the first
of which is administrative and the second Judicial. 'The determination
made by the State Engineer has been held to be primarily administra-
tive in character, rather than judicial ®*7 The requirement that the
order of determination be filed in court as the initiation of a judicial
action mecans that the real ad Judieation is made by the court; and the
proceedings before the State Engineer are nothing miore than the
routine of preparing and filing the complaint in the court, which
invests the court with jurisdiction to act (at 42 Nev. 25-26).

The character of the proceeding negatives the idea that separate
controversics may be involved.?’s

| Purpose and Scope of Proceeding.

The purpose of the law is to provide a workable, comprehensive
procedure for the determination of relative rights on a stream system,
with as little delay and expense as possible, ‘as a prerequisite to control
by the State of distribution of the watepr for the protection of all users
in the exerecise of their rights, so that the greatest good may be obtained
from use of the water in developing the State’s agrieultural
resources.?? It was intended to bring about a speedy, summary, and
effectual determination of the relative rights of various claimants to
the use of water of a stream or stream system for administrative and
regulative purposes;?° and to protect rights to the use of water, secure
a just distribution, and perpetuate water rights in a public record.?

The whole scope and purpose of the act show that it was intended
to apply to all water rights, whether acquired before or after iis adop-
tion.*** The principle that the determination and control of all water
rights, without regard to the date of acquisition, were contemplated
and required by the water law of 1913, has been consistently approved
by both State and Federal courts,2%2 :

=T Ormsby County v. Kcarney, 37 Nev. 314, 339-341, 142 Plac. S0 ( 1914) ;
Bergman v. Kearney, 241 Fed. 884, 906 (D. Nev., 1917); Vincyard Land <&
Stock Co. v. District Court, 42 Nev. 1, 18-19, 171 Pac. 166G (1918).

T8 In re Silver Creek, 57 Nev. 232, 237, 61 Pac. (2d) 987 (1936). An adjudi-
cation under the statute is a proceeding put in motion by an agent of the
State to determine the relative rights of water claimants, which interrelated
rights must be adjusted as a whole in order to reach an equitable settlement.

™ Ormsdy County v. Kearney, 37 Nev. 314, 336-338, 142 Pac. 803 (1914) ;
Bergman v. Kearney, 241 Fed. 884, 891 (D. Nev,, 1917) ; Vineyard Land &
Stock Co. v. District Court, 42 Nev. 1, 13-14, 171 Pac. 166 ¢ 1018) ; ITumboldt
Land & Cattle Co. v. Allen, 14 Fed. (2d) 650, 653 (D. Nev., 1926) : State cx rel.
Hinckley v. Sizth Judicial District Court, 53 Nev. 343, 352, 1 Pac. (2d) 105
(1931) ; Ruddell v. Sizth Judicial District Court, 54 Ner. 363, 367, 17 Pac.
(2d) 693 (1933).

= Pitt v. Serugham, 44 Nev. 418, 427428, 195 Paec. 1101 (1921),

= Humboldt Land & Caitle Co. v. District Court, 47 Nev. 396, 407, 224 Pae,
612 (1924),

=2 Ormshy County v. ICearney, 37 Nev. 314, 352-353, 142 Pac. 803 (1914).

** Vineyard Land & Stock Co. v. District Conrt, 42 Nev. 1, 13-14, 171 Paec.
168 (1918); Bergman v. Kearney, 241 Fed. 884, 890892 (D. Nev,, 1917) ;
Humboldt Land & Cattle Co. V. Allen, 14 Fed. (2d) 650, 654 (D, Nev., 1926G).
In the last cited case, the Federal court stated that more than 90 percent of
the water rights on the Humboldt River system determined in the proceeding
by the State Engineer were found to have been acquired prior to 1913, and that
the holders of such rights were entitled to more than 95 percent of the totnl
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Constitutionality of Procedure. _ ‘

During the year following the enactinent of the law of 1913, the
Nevada Supreme Court held, in Ormsby County v. Kearney,*®* that
the provisions of the act with respect to an investigation and deter-
mination of water rights by the State Engineer were valid, but with
the reservation that when questions of the constltutlonahty of par-
ticular features arose, it would then be time to consider them.

A provision then in the law, purporting to make the determination
of the State Engineer conclusive, subject to the right of appeal, was
believed by two of the three justices in the Ormsby County case to be
unconstitutional.?®® The statute was amended in 1915 to eliminate the
obaectmnable provision and to prescribe the procedure mow extant,
which requires the State Engineer’s order of determination to be filed
in court as the basis of a civil action. As so amended, these provisions
were held valid by both Federal and State courts.m The Federal
Distriet Court stated (at 241 Fed. 306) that:

The power exercised in the ascertainment of water rights for adminis-
trative purposes only is not judicial power in the constitutional sense;
nor, insofar as the engineer i3 authorized to take evidence and determine
water rights for the final adjudication of the titles of various claimants
among themselves, is he vested with judicial power. What he does is merely
preliminary, the initial step in a proceeding which culminates in a final
decree by the distriet court; thus it is not the engineer, but the court,
which exercises the judicial power of the State of Nevada,

Certain sections of the act relating to contests during the adminis-
trative determination by the State Engineer were held unconstitutional
by the Nevada Supreme Court because they attempted to give judicial
powers to the State Engineer to hear and determine contests involving
not relative but vested rights.?®” The significant sections in this group
were then amended, and as amended were held constitutional by the
supreme court as not constituting an exercise of judicial power on the
part of the State Engincer.?"8 _ _

The State and Federal courts have been in agreement that the pro-
visions of the water law do not contemplate the deprivation of property
without due process of law.?®® The supreme court has emphasized the
rule that no person has a vested right in any rule of law, nor in any

water flow of the system. Consequently, said the court, if the water law could
apply only to rights initiated after its enactment, then as to the Humboldt
River and probably as to every other considerable strenm in the State, it
would be utterly useless. “Such a construction of section 8 would completely
defeat the objects and purposes of the law.” The courts will not force a con-
struction of a statute that would utterly destroy it.

2 Ormsdby County v. Kearney, 37 Nev. 314, 351, 142 Pac. 803 (1914).

=5 Ormsby County v. Kcarney, 37 Nev. 314, 355-392, 142 Pac. 803 (1914).

= Bergman v. Kearney, 241 Fed. 884, 906, 908-910 (D. Nev,, 1917); Vine-
yard Land & Stock Co. v. Digtrict Court, 42 Nev. 1, 14-26, 171 Pac. 166 (1918).

= Pitt v. Scrugham, 44 Nev. 418, 427-428, 195 Pne. 1101 (1921).

=8 Humboldt Land & Catile Co. v. District Conrt, 47 Nev. 396, 408, 224 I'nc.
612 (1924).

= Ormbsy County v. Kearney, 37 Nev. 314, 339, 142 Pnc. 803 (1914) ; Berg-
man v. Kearney, 241 Fed. 834, 008-910 (D, Nev,, 1017) ; Vineyard Land & Stock
Co. v. District Court, 42 Nev. 1, 14-22, 171 Pac 166 (1918) ; Humboldt Land
& Cattle Co. v. Diatrict Court, 47 Nev. 206, 403—407, 224 Pac 612 (1924) ;
Humboldt Land & Cattle Co. v. Allen, 14 Fed. (2d) 650, 653 (D. Nev., 1926).
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particular mode of procedure ;**® that due process does not require a
Judicial proeeeding; and that in the operation of the law the right to
have the matter finally adjudicated by the conrls iy not lost,20l And
nowhere, in the opinion of that court, “does the law contemplate or
suggest the taking of private property for public use or any other
use,’’292 :

After having considered and passed upon the validity of the water
law of Nevada in various controversies, the supreme court concluded
that the law is in all respects constitutional.?®® The court said that:z2°¢

The law meets every demand for a full, fair, and just determination of
the rights of every water user. * * * The law is constitutional, * =* »,

In a decision rendered in 1952, the court cited in a footnote a long
list of cases to Support the statement that “on numerous oceasjons” a

large portion of the law “Las been analyzed and passed upon section
by section.”

Force and Effect of State Engineer’s Determination.

The ultimate findings of the State Engineer in connection with a
determination of water rights are entitled to great respect, and in
practice are not often disputed ; but they do not take from the court
the power to grant relief to a party whose rights the State Engineer
may have infringed,.?*s It ig necessary for the court, at the conclusion
of proceedings for the adjudication of water rights, to make findings
and to enter a decree of adjudication. The findings so made are entitled

to the presumption that they are correct and that they support the
decree.?"?

Pleadings.

The statute provides that the order of determination made by the
State Engineer and the statements or claims of the claimants and
exceptions made to the order of determination, shall constitute the
pleadings, and that there shall be no other pleadings in the ease 2

" Vineyard Land & Stock Co. v. District Court, 42 Nev. 1, 31, 171 Pac. 166
(1918) ; Humboldt Land & Cattie Co. v, District Court, 47 Nev. 396, 404, 224
Pac. 612 (1924).

" Ormsby County v. Kcarney, 37 Nev. 314, 339-340, 142 Pac. 803 (1914). At
37 Nev. 339, the court stated: “It cannot, we think, be said that the provisions
of the act contemplate the deprivation of property without due process of Inw.
It should, we think, be assumed that water claimants or appropriators will
present thelr claims according to their respective rights, and it must be pre-
sumed, until the contrary appears, that a public officer will perform his duties.”

™ Vineyard Land & Stock Co. v. District Court, 42 Nev. 1, 28, 171 Pnc. 166
(1918). This was in answer to a contentinn that the law was unconstitutional
as being in violation of the provision of the State constitution prohibiting the
taking of private property for public use without just compensation,

™ Humboldt Land Cattle Co. v. District Comrt, 47 Nev, 390, 408, 224
Pae. 612 (1924). The legisiature had authority to enact section 21, ch. 140,
of the 1913 statute: Mezican Dam & Diteh Co. v. Dizirict Court, 52 Nev. 426,
431, 289 Pac. 303 (1930). .

™ In re Humboldt River. 49 Nev. 3567, 363-3G4, 246 Pac. ¢H2 (1926).

& McCormick v. Sizth Judicial District Court, 69 Nev. 214, 217-218, 246 Pac.
(2d) 805, 807 (1952).

™ Scossa v. Church, 43 Nev. 407, 411, 187 Pac. 1004 (1920).

™ In re Barber Creck and Its Tributaries (Scossa v, Church), 46 Nev. 254,
259, 205 Pac. 518, 210 Pac. 563 (1922).

" Nev. Comp. Laws 1929, sec. 7022,
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It is settled, acecording to the Nevada Supreme Court, that the
water law and all proccedings taken under it are special in character
and so the stalement concerning what shall eonstitute the sole plead-
ings mecans just what it says.**" llence after the matter of determina-
tion of rights on a stream systemn has been heard and argued, and has
been submitted for consideration and determination, the distriet court
has no authority to cntertain a petition filed by certain water users
and to hear the same over the objcetions of others.

Appeals.

Appeal from the decree of adjudication may be taken to the supreme
court by the State Engineer, or by any party in interest.**

The only appecal allowed by law in a statutory ad,]udu.atmn pro-
ceeding is an appeal from the decree of the court atfirming or modifying
the order of the State Engineer.?°* An appeal will not lie in such a
proceeding until the decree of the court is entered.*°* The right of
appeal in a water adjudication proceeding exists solely by virtue of
the statute, and appeals are limited to the plan therein outlined to
protect the rights of the parties.®°s

After the filing of an order of determination by the State Engineer,
and the entering by the State Engineer upon the task of executing the
order of determination pending the court adjudication, parties to the
suit do not have the right, during the pendency of the adjudication
proceedings, to obtain an injunction against the State Engineer
restraining him from diverting water except under certain circum-
stances and hence they have no right to appeal to the supreme court
from an order of the court denying application for the injunction.®t

Administration of Water Rights and Distribution of Water
' DUTIES OF STATE ADMINISTRATIVE OFFICIALS

The State Engineer is directed by the statute to divide the State
into water districts, as the necessity therefor arises, for the purpose
of supervision of the water on the part of the State.”* It is the duty
of the State Engineer to divide or cause to be divided the waters of

- ™ Ruddell v. Sizth Judicial District Court, 54 Nev. 363, 265-3G8, 17 Pac,
(2d) 693 (1933).

0 Nev, Comp. Laws 1929, sec. 7923.

L Scossa v, Church (In re Barber Creek), 43 Nev. 403, 4035, 182 Pac. 925
(1919). The order of determination of the State Engineer is not an appealalle
order, and an appeal direct te the supreme court from such order is irregular
and of no effect.

32 I'n re Humboldt River (Tapylor v. Ruddell), H4 Nev. 115, 119, 7 Pac. (2d)
813 (1932). In this case an attempted appeal was taken from a judgment
rendered prior to the entemle of the finnl decree, nnd was held not effective.

3 In re Silver Creck, 57 Nev. 232, 238, 81 Pac. (2d) 987 (1936). Provisions
concerning service of notice of appeal were held to be mandatory in form and
jurisdictional in effeect.

W In re Humboldt River, 49 Nev, 357, 364-303, 246 Dac. 692 (1926), The
parties have the option of obtaining a stay of operation by the State Engineer,
upon the filing and npproval of a stay bond, which is accorded by the statute:
Nev. Comp. Taws 1929, sec. 7929. Inasmuch as the procedure under the statute
is speciid iu charncter, the parties are limited to the adequate plan thercin
outlined to protoct theiv rights, and cannot ignore it and resort to i methed
of procedure recoguized in general equity practice.

* The provisions relating to the administration of water under the State
Engineer are contained in Nev. Comp. Laws 1929, secs. 7031.01 to 7943.




NEVADA LAW OF WATER RIGUTS 44

the natural sources of supply in the State among the claimants of
water rights according to their several richts, Water commissioners
for any stream system or water distriel subjeet to regulation and con-
trol by the State Engineer are appointed by the Governor, on the
recommendation of the State Engineer,

Distribution of water by the State Engineer and water commis-
sioners, after the filing of an order of determination in court in a
special statutory procecding, is under the supervision and control of
the court. The State Engineer and other administrative officials
charged with distributing the waters are at all times to be deemed
officers of the court in making the distribution pursuant to snch order
of determination or pursuant to a decree of the conrt.?0

Procedure is also provided for the adininistration of water rights,
under the State Engineer, pursnant to a final decree entered in a suit
other than one brought under the special statutory procedure, to be
effected by an order of the court that entered the decree, after the
filing of a petition by one or more of the users of water under the
decree and hearing of objections.207

The supreme court has held that the use of this authorized procedure
is within the diseretion of the court that entered the decree. After
‘noting that prior to the enactment of this legislation there had been
no statutory authority under which the court could have directed the
State Engineer to administer the decree entered in a private suit, it
was said that:28 :

The 1951 statute making that officer available to the court, left it entirely
within the discretion of the court whether it should avail ifself of his
services, and only if one or more of the partles requested such procedure
and the court thought it to e for the best interests of the water users
after notice and hearing on such petition.

CONSTITUTIONALITY OF STATUTE

The Nevada Supreme Court has held that the statutory provisions
for administration of water rights and distribution of water pursuant
to statutory adjudications are clearly administrative, and that author-
ization of the control of distribution of water under the direction of
the State Engineer is valid and within the lawful exercise of the
police power of the State %09

The statute authorizes any person feeling himself aggrieved by any

order or decision of the State Engineer or other administrative officer,
relating to the administration of determined rights or the acquisition
of appropriative rights, to have the same reviewed by a proceeding

*® Nev. Comp. Laws 1929, sec. 7926.

" Nev. Comp,. Laws 1929, Supp. 1943-1949, sec. 7031.01, as amended by Stats.
1951, ch. 121, The court may order the State Engineer to make a hydrographic
survey and report, 8o as to enable the court to determine whether or not ndmin-
istration of the deereed rights by the State Engineer would be in the hest
interest of the water users, In the event that the court determines the mittter
afirmatively, the court “shall by its judgment” direct the Stnte Fingincer to
make the distribution of the waters in strict accordnnce with the decree; the
State administrative officials so engaged therein to be deemed officers of the
court while engaged in sueh service. .

WM AN eCormicle v. Sizth Judicial District Court, G Nev. 214, 226G, 246 I'ac.
(24} 805, 811 (1052),

2 Ormsby County v. Kearney, 37 Nev. 314, 338, 351, 142 Pac. 803 (1914) :
Vineyard Land & Stock Co. v. District Court, 42 Nev. 1, 15, 171 Pac. 166 (1918).
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for that purpose in a designated court.’'® A Federal court has held
that the State water law, particularly the above-cited section, does not
deprive a water user of any constitutional rights, and that a complaint
that it does so fails to set out a substantial Federal question.®?

Excepting in a case in which it is sought to take away personal
rights or property rights of a citizen, the law presumes the validity
and regularity of the official acts of public officers, such as the State
Engineer, within the line of their official duty.**? The presumption
that the officials have performed and are performing their duties in
conformity with the statute, while recognized by the courts, is disput-
able, its effect being to throw the burden of proof on those who allege
the contrary.3'? ‘

The statutory provision®'! preseribing a special proceeding for bring-
ing under State administrative control water-rights decrees issued in
private suits—that is, suits other than those forming a part of the
special statutory adjudication procedure—has been held constitutional
by the supreme court, under an attack on several grounds.®?

SCOPE OF ADMINISTRATIVE PROCEDURE

The procedure for the administration of water rights applies to all
determined rights, regardless of the dates of their acquisition, whether
acquired before or after the enactment of the statute.'® The court
stated that:

The whole scope and purpose of the act show that it was intended to
apply to all water rights, whether acquired before or after its adoption.
There would be little or no use in attempting state control over a stream
or stream system unless all water rights were bronght under that control,
The greater portion of the water rights upon the streams of the state
were acquired before any statute was passed prescribing a method of
appropriation. * * *

The State Engineer is not obliged to administer and enforce every
adjudieation of water rights in the State, regardless of whether or
not the adjudication was made in conformity with the statute.?'’ His
duties are of a special nature, plainly restricted to determinations of
water rights governed by the statute, and the courts cannot extend

10 Nev. Comp. Laws 1929, sec. 7061.

1 Humboldt Lovelock Irr. Light & Poiwcer Co. v. Smith, 25 Fed. Supp. 571,
575 (D. Nev., 1938). The court said: “It is clear from a reading of the provi-
sion of the statute in question that it does not deprive the plaintiff of due
process of law to enforce any rights it may have, which rights are of a nature
subject to the police power of the state and, in the exercise of that power, may
appropriately provide for n summary hearing which, however, does not deprive
of a full opportunity to be heard before a court of competent jurisdiction with
right of appeal to the Supreme Court.”

2 Knox v. Kearney, 37 Nev, 303, 400, 142 Pne. 526 (1914).

3 Humboldt L.and & Caftle Co. v. Allen, 14 TFed. (2d) 650, 055 (D. Nev.,
1928).

! Nev, Comp. Laws 1929, Supp. 1943-1949, see. 7931.01, amended Siats, 1951,
ch. 121,

s M eCormick v. Sizth Judicial District Court, 69 Nev. 214, 220-230, 24G Pac.
(2d4) 805, 808-812 (1952).

8 Ormsby County v. Kearney, 37 Nev. 314, 352-353, 142 Pac. 803 (1914). See
also the discussion of scope and purpose of procceding under “'Special statutory
procedure,” p. 45.

' Pacific Live Stock Co. v. Malone, 53 Nev. 118, 123-127, 294 Pac. 538 (1931).
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them to adjudications in equity actions, It was after the rendering of
this decision that the legislature provided the speeinl procedure (see
“Dutics of State administrative ollicials,” pages 48, 49) by which
water-right decrees issued in private suits could be brought within
the State administrative system,

The waters of a stream system can be properly and legally distrib-
uted by the administrative officers only when done in accordance with
the terms of the order of determination, or pursuant to a decree
rendered in a suit governed by the statutory provisions.’®

Interstate Matters
APPROPRIATION IN ONE STATE FOR USE IN ANOTHER STATE

The water-rights statute provides that no permit for the appropria-
tion of water shall be denied because of the fact that the point of
diversion, or any portion of the works, or the place of intended use,
or lands to be irrigated or any part thereof, may be situated in any
other State, when such State authorizes the diversion of water there-
from for use in Nevada.?1® ’

A statute enacted in 1951 reads in part as follows:320

Section 1. It is hereby declared to be contrary to the economic welfare
and against the publie policy of the State of Nevada to change the place
of use or transfer, or to DPermit a change of the pince of use or transfer
of water or water rights for use beyond the borders of the State of Nevada,
as to any water heretofore or hereafter appropriated and beneficially used
in the State of Nevada for irrigation or other purposes, and no permit or
authorization shall be issued or given for such change of use or transfer.

Sec. 2, This act shall not apply to nor is it intended to affect waters
or water rights as to such waters as shall have heretofore been and which
How are diverted in Nevada and which were heretofore and now are used
%})r domestic or industrial purposes beyond the borders of the State of

evada.

RIGHTS TO THE USE OF WATER OF INTERSTATE STREAMS

The rights of Nevada appropriators to the use of waters of interstate
streams have been involved in several controversies in the Federal
courts, and the jurisdiction of the courts has been considered and
determined therein.

Relative Rights of Claimants in Different States.

Carson River.—A suit was brought in the Federal court for the -
Northern District of California, by users of water from the West Fork
of the Carson River in Nevada, against users of water from the same
stream within California, to determine the respective rights of use.3*
The court held that the equal right of inhabitants of each State to the
waters of an interstate stream must always be recognized, and that
persons on one side of a State boundary line have no right to divert
Waters of the stream to the injury of those on the other side of the line.

8 State ex rel. Hinckley v. Sizth Judicial District Court, 53 Nev. 343, 353-
354, 1 Pac. (2d) 105 (1931).

" Nev. Comp. Laws, sec. TO8G.

* Nev. Stats. 1951, ch. 325, p. 543. Sections 3, 4, and 5 deal with separabilitr,
repenls, und effective date, o )

* Anderson v. Bassman, 140 Fed., 14, 15, 20-91 (N.D. Calif., 1905).
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Walker River.—The Federal Cirenit Court of Appeals for the 9th
Circnit said in another case that;32®

The right of approprintion is recognized in Inw, which moeans [he right
of diversion and use, 1t is the right, not to any speciiie water, but Lo some
definite quantity of that which may at the timne be running in the stream.
So the right acquired by an appropriation includes the right to have the
water flow in the stream to the point of diversion. The fact of a state
line intersecting the stream does not, within itself, impinge upon 1he
right. In other words, the appropriation may still be acquired althongh 1he
stream is interstate and not local to one state; nor will the mere fact that
the stream has its source in one state authorize & diversion of all the
water thereof as against an earlier and prior appropriator across the line
in another state. On the contrary, one who has nequired a right to the
water of a stream by prior appropriation, in accordance wiih the laws of
the state where made, i3 protected in such right a8 againgt subsequent
appropriators, aithough the latter withdraw the water within the limits
of a different state. * * =*

Jurisdiction of Court.

Carson River—The jurisdiction of the court was challenged by the
California defendants in the suit relating to Carson River.23

The court held that it had jurisdiction to determine the rights of
the complainants to a specific quantity of the waters of the stream, as
against an objection that in doing so it was being asked to pass upon
titles to real property in another State.

Walker River.—Another interstate controversy, relating to the
waters of Walker River, which rises in California and flows into
Nevada, began in the Federal cirenit conrt for the Distriet of Nevada
and went throngh the cireuit conrt of appeals 1o the Supreme Conrt.

The civenit court held that an action brought by an appropriator
to enjoin a wrongful diversion, in another State, of waters naturally
flowing down the river, is an action transitory in its nature, so that a
court that acquires jurisdiction of the person of the defendant has
Jurisdiction to try the case.™ Where the necessary partics are hefore
a eourt of equity it is immaterial that the res of the controversy is
beyond its territorial jurisdiction. The court has the power to compel
the defendant to do all things necessary to give full effect to the decree
against him.

Subsequently the defeudant in this case organized a company to .
which he conveyed the water rights and lands, the ownership of which
he had set up as a defense in his answer, and commenced two suits in
the superior court of Mono County, California, the issues being appar-
ently the same as those then in litication in the Federal court. The
Federal court, in another opinion, reasserted its conclusion that it had
obtained jurisdiction, aml granted an injunction against the prosecu-
tion of the suits in the California eourt.*® .

The Cireuit Court of Appeals for the 9th Cireuit affirmed the deci-
sion of the circuit eourt.”>s It was held that although the Nevada court

@ Rickey Land & Cattle Co. v, Miller & Lue, 152 Fed. 11, 18 (C.C.A. 9th,
1907). ’

= Anderson v, Rassman, 140 Fed, 14, 20-21 (N.D. Calif., 1905).

= Miller & Lux v, Rickey, 127 Fed. 073, 580-681 (D, Nev., 1004).

= Miller & faie v, Rickey, 146 Fed. 574, 681-588 (I). Nev., 1006).

™ Rickey Land & Cattle Co. v, Miller & Lz, 152 Fed. 11, 15-22 (C.C.A. Oth,
1907). .
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Was not authorized or empowered to settle the vights of the parties in
California, nevertheless it might look nnder the defensive answer to
the appropriation in California, 1o aseertain and determine whether
such appropriation wag prior and paramount to the complainant’s
appropriation, and if not, then to settle and quiet complainant’s title
and rights thereto. After discussing the right of appropriation of
water of an interstate stream, and the protection to be afforded such
right regardless of State boundary lines (quoted page 52, under “Rela-
tive rights of claimants in different States”), the court said (at 152
Fed. 18): '

So that, in determining the right of appropriation in one state, it may

hecome necessary to ascertnin what are the rights in another, and a mere

assertion of rights In the courts of the Intter siate cannot operate to pre-

clude the courts of the former from exercising cognizance over the entire
subject-matter before them, * * #

The “firmly established” rule that the court first acquiving jurisdiction
of the subject matter of the suit, and of the parties, is entitled to
maintain it until the controversy ends and the rights of the patties
are fully administered, withont interference from and to the exelnsion
of the other, was reaffirmed. Further (at 152 Ied. 18):

In the maintenance of such jurisdiction, it is a common remedy to invoke
the fnjuucl:i\'e‘process, not agninst the court offending, but agniust the
barties, to vestrnin them from proceeding- therein in antagonism to the
Jurisdietion first acquired; and the remedy is available either hefore or
after judgment or decree, either to enable the court to render an effective
adjudication, or to command full obedience to its mandates, * = #

The Tnited States Supreme Conrt affirmed the decisions of the Tower
conrls. ™ The Conet stated (at 218 U, S, 262) that:
Full justice cannot be done and anomalons resnits voided nnless all
the rights of the parties before the court in virtue of the furisdiction
previously acquired are taken in hand. To adjust the rights of the parlies
within the Siate requires the adjustment of the rights of the others ontsile
of it. Of course, the court silting in 'Nevada would not allempt to apply
the law of Nevada, so far gs that may he differcnt Trom the lw of ('ai-
ifornin, to burden land oy water beyond the state line, but {he necessily
of considering the law of California is no insuperable difficulty in dealing
with the case. Foreign law often has to be ascertained and acted upon,
and one court ought to deal with the whole matter.

We are of opinion, therefore, that there was concurvent jurisdiction
in the two courts, and that the substantive issues in the Nevada and Cal-
ifornia suits were so far the same that the court first seized should proceed
to the determination without interference, on the principles now well set-
tled as between the courts of the United States and of the States. * * =

Salmon River and Goose Creek—Two decisions were rendered in
1917 by the Federal Cirenit Court of Appeals, 9th Cirenit, with respeet
to the saume defendant in suits to determine conflicting water rights
on streams rising in Nevada and flowing into Idaho.”*® The conrt
referred to its decision rendered in Rickey Land & Cattle Co. v. Miller

= Rickey Laud & Catfle Co. voWiller & Lur, 218 U, 8. 258, 261-263 (1910).
™ Vineyard Land & Stock Oo. v. Twin Falls Salmon River Land & Water
Co., 245 Fed. 9, 25-29 (C.C.A. 9th, 1017), relating to Salmon River; Vineyard
Land & Stocke Co. v. Twin Fallz Oakley Land & Water Cn., 215 Fed, 20, 25
(C.C.A. 91h, INT), relating to Gonse Creek. OQuestions relating to the extont
to which the judgmoent amd deeree of a court exerceising jurisdiction in one

‘?Eart)g may hecome operative in another State are discussed chlefly nt 245 Fed,
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& Lux (page 53), in which it had determined that such a suit is
essentially one to quiet title to real property, and is local, not transi-
tory. When a party has been personally served and appears in eourt,
the court may compel such party to act in relation to property not
within its jurisdietion; its decree does not operate directly upon such
property nor affect the title, but is made effective through coercion
of the party. Even though the res may not be affected by the direct
operation of the decree where it is beyond the territorial jurisdiction
of the court, nevertheless the court may, acting in personam, coerce
action respecting it. Ilence the Federal court having jurisdiction in
Idaho had “power in ample scope” to protect Idaho water users from
a diversion of water within Nevada by a party to the action that
would conduce to the injury of the Idaho appropriators.

DIFFUSED SURFACE WATERS

Characteristics

A distinction is made in law between a regular flowing strecam of
water which at certain seasons is entirely dry, and those oceasional
bursts of water which, in times of freshets or melting of ice and snow.
descend from high land and inundate the country.’?® A stream of
water supplied at certain scasons of the year from snows and from
springs adjacent to the bed and banks of the chanuel in which the
stream flows, constitutes a watercourse as distingnished from water
flowing through hollows, gulches, or ravines only in times of rain or
melting snow.

Rights of Drainage

The Nevada Supreme Court stated in 1879 that the authnritif-s
declare that the owner of an upper traet of land has an easement in
the lower tracts to the extent of the natural flow of water_frm-n _ﬂm
upper to and upou the lower tracts of land.*" This rule and ity limita-
tions were further expounded several years later, as follows: !

As to the flow of water caused by the fall of rain, the melljng of SHOW,
or natural drainage of the ground, the prevailing doctrine is that when
two tracts of land are adjncent and one is lower than the ofher, the
owner of the upper tract has an easement in the lower Iand to the extent
of the water naturally flowing from the upper land to and upen the lower
tract, and that any damage that may be oceasioned to the lower land
thereby, is damnum absque injuria. = * * But this rule—this expres-
sion of the law—only applies to waters which flow naturally from springs.
from storms of rain or snow, or the natnral moisture of the land. Wher-
ever courts have had oaccasion to discuss this question they have generally
declared that the servitude of the lower land cannot be augmented or
made more burdensome by the acts or industry of man, * * *

The foregoing statement was made in a controversy in which the
parties were farmers, engaged in the ordinary cultivation of their
respective lands by artificial irrigation. The point deeided by the
court was that the upper landowner, while having the undoubted
right to make a reasonable use of the water for irrigation, “must so
use, manage, and control it as not to injure his neighbor’s land.” (19

Nev. at 74.)

0 Barnes v, Subron, 10 Nev, 217, 236-237 (1875).
= Rlaisdell v. Stephens, 14 Nev, 17, 23 (1S879).
™ RBoynton v. Longley, 19 Nev. 69, 72-73, 6 Pac. 437 (1885).
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SALVAGED AND DEVELOPED WATERS
Salvaged Waters

The priov approprialor of water of a siream is entitled (o have the
stream (low in its natural course to his headgate, and is not to he
deprived of its use for the benefit of a later cluimant upstream,
“because the latter would have a greater quantity of water, and conse-
quently more benefit, and wonld save the seepage and evaporation
occasioned by the flow further down to the lands of the earlier set-
tler.”33 The court suggested, however, that the upstream junior appro-
priator would have the right to salvage water from the stream, thus:

It waste by seepage and evaporation can be prevented by draining
swamps and depressions or by substituting ditches, flumes, or pipes for
wide, sandy aml numnerous chanuels, or by other means, let this desired
Improvement and economy be at the expense of the later claimant, who is
desirous of utilizing the water thereby to be saved; or at least withont
detriment to existing rights, whether up or down the stream,

Developed Waters

Developed waters are the property of the persons who develop
them.** Such waters entered a tunnel on public land of the United
States from three sources: (1) Drainage of adjacent land; (2) puinp-
ing from mines; and (3) waters discharged into the tunnel after being
used in the machinery. It was held that such a stream is artificial and
temporary, not a natural stream, and that the waters are not subject
to appropriation. The court said (at 26 Nev. 295) that:

Such waters are not like waters ranning in streams on the publie domnain of
the 1nited Slates. They are produced by the eapital, Iabor and enlerprise
of those developing them, and by such developing they become the property
of those engaged in the enterprise.

WASTE AND RETURN WATERS

Waste Waters
CHARACTERISTICS

Waste water is stated by the Nevada Supreme Court to consist of
surplus water running off from irrigated ground, not consumed by
the process of irrigation, or which the irrigated land would not take
up.?** Water seeping from irrigated land onto the adjoining land of
another person was held subsequently to be waste water as so
defined.3s

Users of Original Flow,

So long as waste water exists upon the lands of those who have
been using the original flow, it is the property of such persons.??®
Such landowners may consent to the acquirement of rights therein
by other persons upon their own property and in ditehes eonstructed
on their own property for the purpose of conveying such richts to

3 Tonkin v. Winzell, 27 Nev. SR, 09-100, 73 Pac. 593 (1903).
2 Cardelli v. Comstock Tunnel Co.. Y8 Nev. 284, 203-295, 66 I'ac. 950 (1901).
™ Ryan v. Gallio, 52 Nev. 330, 344, 236 Pue. 963 (1930).
¥ In re Bassett Creck and Its Tributaries, G2 Nev. 461, 465466, 155 Pae.
(2} 324 (1045).
¥ Bidleman v. Short, 38 Nev. 467, 471, 150 Dae. 834 (1915).
5

RIGHTS OF USE
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the lands of such other parties. But without the laudowner’s consent,
such water is not subjeet to appropriation by anyone else.

The rights of the owner of land Trom which waste waler flows
that is, the users of the original flow—are not subject to any rights
of use of the waste water acquired by persons after the waste water
has left the land of origin. That is to say, the owner of the land of
-origin is not required “to continue or maintain conditions so as to
supply the appropriation of waste water at any time or in any
quantity, when acting in good faith.”*** The user of the waste water
does not become vested with any control of the irrigation ditehes or
of the water flowing therein on the land of origin. The original land-
owner cannot be compelled to continue wasting water for the benefit
of any claimant of the waste water flowing from his land.**

Users of Waste Water.

One who takes waste water that has escaped from the lands of
others, or is being conveyed therefrom in ditehes, does not become
vested with any control over the ditches of the upper owner or of
the water flowing therein, nor ean he require the owner to continue
or to maintain conditions so as to supply the appropriation of waste
water at any time or in any quantity, when acting in good faith.3*®
No permaunent right can be acquired to have the discharge of waste
water kept up, either by appropriation or by preseription, estoppel,
or acquiescence in its use while it is escaping, unless some element
other than the mere use of the water by the lower claimant has
entered into the situation.

The right that a elaimant to the use of waste water does acquire
was thus summarized by the Nevada Supreme Court:*'

These authorities are all to the effect that a claimant to waste water
acquires a temporary right only to whatever water escapes from the works
or lands of others, and which cannot find its way bnck to its source of
supply ; that such a use of the water does not enrry with it the right to
any specific quantity of water; nor the right to interfere with the water
flowing in the ditches or works of others lawfully appropriating it. * * *

Appropriability of Waste Water,

Waste waters are not subject to appropriation so as to establish a
permanent right therein, as in the case of an appropriation of the
waters of a natural stream.’*! Waste water is subject to capture and
use, but that is the limit and extent of the right, and such water is
not subject to appropriation under the statutory procedure relating
to the appropriation of waters of watercourses.’* '

One who claims an appropriation of waste water flowing away
from the lands of another is in no position to complain that the upper
landowner did not so manage his water supply as to permit water to

8 Ryan v. Gallio, H2 Nev. 130, 344-345, 28G Pac. 063 (1030),

= In re Bassctt Creck and Its Tridutaries, 62 Nev. 461, 466, 155 Pue. (2d)
324 (1945). .

3 Ryan v. Gallio, 52 Nev. 330, 344-345, 286 Pac. 963 (1930) ; In re Rasseft
Creek and Its Tribularies, 62 Nev. 461, 4668, 155 Pac. (2d) 324 (1945).

I Ryan v, Gallio. 52 Nev. 330, 344, 286 Pac. 963 (1930).

st RBidleman v. Short, 38 Nev. 467, 470, 150 Pac. 834 (1915).

W Ryan v. Gallin, 52 Nev. 330, 344, 315-348, 286 Pac, 963 (1930) ; In re Bas-
sett Creek and Ita Tributaries, 62 Nev. 401, 469, 155 Pae. (2d) 324 (1945).
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waste or escape from his land at any time or in any quantity. The
court stated in Ryan v. Gallio (at 52 Nev. 345-346) that:

Ilis taking and use of (he water miude up from the defendunt’s irvigation
system did not constitute an appropriation as that term is nsed In our
statutes, as he acquired no such usufruct right in the water as to entitle
him to compel the continuation of the condition furnishing him with
water. * * * Hig taking and use of such water did not Impose upon
the owner of the ditch permitting the wnsate or eseape of the waler to
cause it to be wasted or to require the continuance of itg flow * * =
.or prevent the owner of the land from draining it in such manner as to
cut off the flow from the plaintiff, * *» =

Hence the waste-water claimant had uo valid appropriation of the
waters of the waterconrse from which the original flow had been
diverted, regardless of the fact that he had obtained from the State
Engineer a certificate of appropriation. In view of the fact that his
claim related only to the waste water, the certificate of appropriation
availed him nothing. '

Abandonment of Waste Water.,

Conclusive evidence of abandonment of waste water was held to
have been established in a case in which the water was discharged
from the works of the user for the purpose of getting rid of it, and
left to find its way to the natural level of the country, without inten-
tion of reclaiming the waste water or exercising any control other
than to direct the flow in such a way that it would do no injury to
others.*** Inasmuch as such waters had been abandoned, a purported
lease of the waters for a valuable consideration gave no rights to
the lessee by reason of the lease, because nothing could pass by a
lease of abandoned waters.

DISPOSAL OF WASTE WATER

Upper landowners who are entitled to irrigate their lands under
appropriative rights may do so by use of the water under reasonable
methods of irrigation, under which they must so use and control the
water as not to injure the lands of their neighbors.?+*

The Nevada Supreme Court stated in 1921 that.®'

Reaffirming the rule of the civil law as heretofore recognized hy this court,
we are of the opinion that, while the upper landowner has the undoubted
right to make a reasonable use of water for irrigation, he must so use,
manage, and control it as not to injure his neighbor's land. “Sie. ntere two
nt alienum non laedas” * * »

M8 Schulz v, Sweeny, 19 Ney. 359, 360~-362, 11 Pac. 253 (1886).

3 Blaisdell v. Stephens, 14 Nev. 17, 23-24 (1879) ; Boynton v. Longley, 19
Nev. 69, 72-74, 76-77, 6 Pac. 437 (1885). In Blaisdell v. Stephens, it was held
that an upper landowner who for the prescriptive period had enjoyed the
privilege of running the waste water, from his own irrigation, upon lower
lands, did not thereby acquire an easement to run such waste water in such
unreasonable or unnatural quantities as to damage the property of the lower
owners. In Boynton v. Longley, it was held that a mere acquiescence or permis-
sion on the part of the lower landoswner, to allow the flow of waste swater in
such limited quantity as did his iand no injury, could not be so construed as to
glve the upper landowner a prescriptive right to increase the flow to such an
extent as to damage the lower land.

%¢.Johnston v. Rosaschi, 44 Nev, 386, 393, 194 Pac. 1063 (1921).



58 NEVADA LAW OF WATER RIGHTS

Return Waters

The effeet of return flow from ivrigation upon downstream water
rights was considered in & controversy over the waters of an inlerstate
stream.”*® Of a quantity of water to which the upstream appropriator
had the prior right, about two-thirds found its way back into the
stream by reason of percolation. Use of the water by the upstream
prior appropriator was confined by the court decree to the locality in
whieh it was being used at the time the downstrewm appropriation
was made, the junior appropriator being entitled to a continuance of
conditions then existing.

SPRING WATERS
Property Rights in Springs and Their Importance

A Tederal court stated in 1938 that:®*"

We may assume that a right in or to a spring, whether the spring is
upon land of the vendor or upon the public domain, is real property. Suach
a right, particularly for stock watering purposes for stock grazing upon
the public domain, may be held by more than .one individual or interest
although usually but one interest controls. Beenuse of natural conditions
particularly, an arid mountainous regiomnwr covering the major portion of
the state’s areas of more than 100,000 square miles, the state has recog-
nized and provided for the protection of stockmen who have been first to
make use of springs and small water channels (o enable them to graze
their live stock in adjacent regions which, with the possible exception of
mining, is not adaptable to any other use, * * *

Appropriation of Spring Waters

The water-rights statute provides that the water “of all sources of
water supply within the boundaries of the State, whether above or
beneath the surface of the ground,” belongs to the public and is subject
to appropriation for beneficial use.*® This applies to spring water,
rights to the beneficial use of which may be acquired only by appro-
priation, the settled law of the State.*'? '

SOURCE OF SPRING

The Nevada Supreme Court held in an early ease that the owner and
appropriator of a spring fed by percolating waters on the land of
another, could not enjoin interference with the source of supply on
the other’s land, owing to the fact that the absolute use of percolating
waters belonged to the owner of the land on which they were found.?°
The rule relating to percolating waters so stated in this decision has
been changed by statute, so this case now is probably only of historical
importance.

SPRING AS SOURCE OF WATERCOURSE

Springs constituting the source of a creek were held subjeet to

appropriative rights established on the ereek, even though the waters

M Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & Waler Co.,
245 Fed. 9, 28-29 (C.C.A. 9th, 1917).

M Adams-MeGill Co. v. Hendriz, 22 Fed. Supp. 789, 791 (D. Nev., 1038).

M Nev, Comp. Laws 1920, sees, TS00 and 7891,

MM In re Manse Spring and Its Tributarics, 60 Nev. 280, 286, 108 Pac. (24)
311 (1940).

%0 Mosier v. Caldwell, T Nev. 363, 366-367 (1872).
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from the springs flowed underground in unkuown courses part of the
way to the creek.®™ The supreme court stated jn 1915 that:#=
Whalever may be (he Taw respeeting g spring from which no waler fows,
there ean be no question as (o the right to appropriale water flowing in
u haturnl wiater-course, the souree of which is a spring., T o» =
Notwithstanding statements in some of the earlier eases concerning
sources of spring waters and rights to the use of springs from which
- water does not flow, there seems to be no question that the waters of
springs in Nevada are now governed by the appropriation doctrine
regardless of whether or not they feed watercourses.

MEANS OF EFFECTUATING APPROPRIA.TION

A Federal court held in 1897 that in appropriating the waters of a
spring upon publie lands, the only acts necessary were those appro-
priate to the circumstances and physical conditions, and practicable
to accomplish the purpose of the appropriator in making a beneficial
use of the water.® The fact that the water was used for culinary and
domestic purposes by the appropriator and its agents and employees
was sufficient in itself to establish a beneficial use of the water.

The Nevada Supreme Court held that the means of utilizing a right
to the use of waters for watering sheep that had been set out in a
complaint and judgment, must, “in the absence of evidence to the
contrary, be deemed a sufficiently economical method to accomplish
th}altt purpose and to leave any surplus available for appropriation by
others 334 : :

PROTECTION OF APPROPRIATIVE RIGHT

An appropriative right to the use of water of a spring will be pro-
tected by injunction against an interference by another party which,
by the lapse of time, could become the foundation of an adverse right.**

LOSS OF APPROPRIATIVE RIGHT

The loss of an appropriative right to the use of spring waler may
result from either abandonment or statutory forfeiture.*® (See (is-
cussion of distinetion between abandonment and forfeiture under “Loss
of water rights,” pages 39, 40.) As noted immediately above (“Protec-
tion of appropriative right”), the possibility of loss of a right to the use
of spring water by preseription was inferentially recognized hy the
court. '

GROUND WATERS

A comprehensive statute governs the acquirement and exercise of
rights of use of ground waters by prior appropriation, as noted below,
This statute has not yet been subjected to interpretation by the
Supreme Court of Nevada. Only a few decisions relating to ground
waters have been rendered by the supreme conurt, and they are all

“r8trait v, Brown, 16 Nov, 317, 323-324 (1881).
o (:"-; %mmbell v. Goldjfield Consolidated Water Co. 30 Nev. 438, 462, 13¢ Pac.
T 13). '

W Qilver Peak Mines v. Valealda, 70 Fed. 886, 888, 890 (D. Nev., 1897).

M Rohizon v, Mathis, 49 Nev. 25, 45, 234 I'ae. 600 (1020), »

S Robixon v. Mathis, 49 Nev, 45, 4114, 234 Pae. 690 (1025),

M In re Manse Spring aud Its Tridutaries, 60 Nev, 280, 286-291, 108 Pae.
(2d) 311 (1940).
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very old. The most recent one that discusses the subject was rendered
more than a half-century ago; the others were mueh cavlier.

Court Decisions on Rights of Use
DEFINITE UNDERGROUND STREAM

In an early case involving the right to use water flowing from a
spring which constituted the source of a creck, the Nevada Supreme
Court discussed rules of law applicable to ground waters beeause the
water from the spring passed through the ground before reaching the
creek.®* The subterranean flow in question was not that of a definite
underground stream, but with respect to snch streams the court stated
its understanding to be that:

No distinction exists in the law between wuaters ruuning under the sur-
face in defined channels and those running in distinet channels upon the
surface. The distinction is made between all waters running in distinct
channels, whether upon the surface or subterranean, and those cozing or
percolating through the soil in varying quantities and uncertain directions.
E = E

PERCOLATING WATERS

The supreme court held in an early case that water percolating
underground in “no known and defined ecourse” belonged to the owner
of the land, and that such owner was not respounsible for injury caused
to others by reason of his diversion of the water, even though such
percolating water was the source of a spring on the land of someone
else.3%8

The rule of absolute ownership of pereolating waters was affirmed
in 1881 in Strait v. Brown,*™ ahove noted in connection with rights to
definite underground streams. However, the right of a landowner to
divert water from springs on his land, the waters of which coustituted
the source of a creek but passed thereto either by percolation or by
conveyance “by unlmown subterrancan channels,” was denied by the
eourt. This was because the diversion was made, not from percolating
waters, but directly from the springs after the water appeared on the
surface—from the source of the stream and hence with the same cffect
as though taken from the stream itself. The conrt held that none of
the reasons upon which the law of pereolating waters was hased
existed in this case. Here there was 1o uncertainty as to the existener
of the water or as to the gnantity that had been taken from the springs
against the interests of the appropriators of water of the stream. Such
spring waters were held to be subject to the rights of the stream appro-
priators, even though “the means by which the waters are conveyed
from springs to creek are subterranean and not well understood.”

It appears that the rights of owners of overlying land to percolating
waters within their lands have not been specifically stated in subse-
quent decisions of the Nevada Supreme Court. In a decision rendered
in 1901, which involved the right to water flowing from a tunnel, the
authorities cited included those on nonappropriability of pereola-
ting waters as well as those concerning artificial streams; but the
decision did not invelve the rights of owners of overlying lands to

= Strait v. Brown, 16 Nev. 317, 721 (1881).

™ Aosicr v, Caldwell, T Nev, 363, 266-3G7 (1872).
W Strait v. Broiwrn, 16 Nev. 317, 221, 323-224 (1881).
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such waters as percolated into the tunnel, the United States heing the
owner of the lands.*s° ,

Appropriation of Ground Waters
GROUND-WATER STATUTE

A statute relating to ground svaters was enacted in 1939, and has’
been amended at several sitceeeding sessions of the legislature.s!

The aet provides that all ground waters within the boundarics of
the State belong to the publie, and subject to all existing rights of use,
are appropriable for beneficial use only under the laws of the State
relating to the appropriation and use of water and not otherwise.
The statute does not apply in the matter of obtaining permits for the
developing and use of ground water from a well for domestic purposes
where the draught does not exceed a daily maximum of 1,440 gallons,
except as to the furnishing of any information required by the State
Engineer.

Upon petition signed by not less than 15 percent of the owners of
wells in a particular area having appropriated ground-water rights
therein, the State Engineer may exercise supervision (except as to
exempted domestic wells) over all wells tapping artesian water or
water in definable underground aquifers drilled after March 22, 1913,
and over all wells tapping pereolating water the conrse and boundaries
of which are incapable of determination, drilled after March 25, 1939.
Rights to appropriate ground water from such wells can be acquired
only by complying with the provisions of the general water law of
the State pertainiug to appropriation of water,

A distinetive feature of the Nevada ground-water appropriation
statute is the relation of the water right to maintenance of the water
level. Section 10 (7993.19) provides that it shall be an express condi-
tion of each appropriation of gronnd water acquired wnder the act
that the right of the appropriator shall relate to a specifie quantity
of water and shall allow for a reasonable lowering of the static water
level at his point of diversion. In determining such reasonable lower-
ing, the State Engineer is required to consider the economies of pump-
ing water for gencral types of crops, and may consider the cffeat of
water use on the economy of the arca. The act is not to be construced
to prevent applicants later in time from obtaining permits on the
ground that their diversions may cause a lowering of the water level
at a prior appropriator’s point of diversion, so long as existing appro-
priative rights ean be satisfied under such express conditions.

Existing rights to the use of ground water are defined and rvecog-
nized. Provision is made for the adjudication of ground-water rights.
The circumstances under which rights to the use of ground waters
may be forfeited or abandoned are set forth.

Several sections of the ground-water statute were amended by the
1955 Legislature, chiefly in the following matters: For the purpose of
the Aet, the words “domestic use” extend to eulinary and household
purposes, the watering of a family garden and lawn, and the watering

" Cardelli v. Comstoek Tunnel Cn., 26 Nev. 281, 203-205, 66 'ne. 950 (1501),

™ Nev, Siats. 1929, ch. 178, The act and its amendments are to he found in
Nev, Comp. Laws 1029, Supp. 1931-1941, and Supp. 1945-1949. sees. T993.10 to
7993.24; Stats. 1953, ch. 162 and 163; and Stats. 1955, ch. 212,
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of domestic animals. Provisions governing licensing of drillers of
water wells are enlarged. Procedural changes velate to collection of
costs of abating waste from artesian wells, amud to restriction ol with-
drawals of water from ground-water supplies in time of shorlage. A
new section (sec. 10.5) considerably broadens the authority of the
State Engineer within areas designated by him, where in his judgment
the ground-water supply is being depleted. In such arcas he may desig-
nate preferred uses of water, within prescribed limits, in acting upon
applications to appropriate ground water; he may issue temporary
permits to appropriate ground water; and, within the service area of
an entity such as a water distriet or a municipality presently engaged
in furnishing water to its inhabitants, he may deny applications to
appropriate ground water for any purpose, and may impose restrictions
-upon the drilling and use of wells for domestie purposes. For good and
sufficient reasons, he may exempt public housing authorities from the
provisions of this new section.

PROBABLE EFFECT OF COURT DECISIONS

Nevada has had legislation of one form or another with respect to
thie appropriation of ground waters during the major part of the last
half century, and it has had the comprehensive statute above noted
in operation since 1939. Although legislation on ground waters has
not been before the State Supreme Court, the legislative intent to
subject to appropriation all ground waters capable of administrative
control has been evident for a long time. The exercise of early rights
to ground waters is salegnarded by statute. Notwithstanding the very
early deeisions purporting to adopt the rule ol absolute ownership ol
percolating waters, there appears to be little yuestion now that the
appropriative principle applies to the use of ground waters of such
character as to be susceptible to practical public control.3*

w2 In a decision rendererd alter the enactment of the ground-water statute
of 1939, bat which did not involve a construction of that statute, the supreme
court stated that it was in agreement with the argument of counsel that the
legislature had declared all water within the State, whether above or beneath
the surface of the ground, to belong to the State; and that the doctrine of
appropriation was the settled law of the State: In »re Manse Spring and Its
Tributaries, 60 Nev. 280, 236-2S7, 108 I’ac. (2d) 311 (1940). The court sald
that: “Water being state property, the state has a right to prescribe how it
may be used, and the legislature has stated that the right of use may be
obtained in a certain way.”
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